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73 Cr. 1099 


New York, Eebruarv 26, 1974 ; 

10.00 A.H. 


Trial resumed. 


(In open court; jury not present.) 

THE COURT: Let's squarc away the logistics once 

again. 

Mr. Rosenborg, you askcd for a V?ade hcaring in 
connection with the Identification of vour Client. 

MR. ROSENDERG: Yes. 

THE COURT: I gather you are not going to demand 
that it be done today. 

MR. ROSENBERG: I think I vould have liked to 
have done it before the defense started. 

THE COURT: I knov, but our problen is today is 
Shrove Tuesday. You knov what that is? 

MR. ROSENBERG: No. 

THE COURT: It’s Mardi Gras. 

MR. ROSENBERG: All right. 

THE COURT: There are two agents involved. One 
of them is in New Orleans whero Mardi Gras nakes a dif- 


SOUTHERN DISTRICT COURT REPORTCRS. U.*. COURTMOUSE 


r 














h P 3731 

f 

ference. Today in a holiday dcvm there. I wisb it was 
a holidav un hero. 

MR. ROSENBEEG: We would be working anyway. 

THE COUKT: We woul? be working anyway vou are 

right. 

The other agent is testifving in Washington, 

D.C. I have instructed the U.S. Attorney to have him up 
here as fast as possible. Ilopefully we will t ' able to do 
it tomorrov afternoon. All right? 

MR.ROSENBERG: Yes,sir. Thank you. 

THE COURT: I ,iavo to say I will be verv 
honest about it I an not terribly sure that you nade out 
a case for a Wade hearing. However, I an not terribly sure 
what a case for a Wade hearing is, because I have no 
instructions whatsoever from the Court of Appeals or fron 
the Supreme Court. I would appreciate it if they had 

the opportunity at some point in the future to please instruet 
district judgcs like myself as to when we should do these 
things. 

How, a notion was nade by Mr. Pollak in connection 
with the Kade hearing to strike the identification of 
Salley bv the witness Provitera. That notion is denied. 

Two notions were nade yesterday by Mr. Herbert 
Siegal. One is for a judgment of acguittal on Count 27. 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 







That rnotion is granted. The other one is a rnotion for a 

j udgment of aequittal on Count 1, the conspiracy count. 

That notion is denied. 

The motions on behalf of the defendants 
iolopka, Mamone and Salley for judgnents of acquittal, 
v;hich were argued yesterdav, are also denied. 

The orr.nibus rnotion which I gave to ali other 
counsel on behalf of all of the dcfeiidants, in which I 
had suggested that they had nade allof the brilliant 
arguments v^iich they possible could, is also denied. 

There was a rotion nade by Mrs. Rosner yesterday 
in connection with the fact that the conspiracy count, 

Count 1, charges one conspiracy where it is her contention 
that tnere were at least two o;- possibly three conspiracies 
mvolved and therefore the indictment, Count l r be dismissed 
on that ground. That rnotion is denied. 

Now, to the best of my knowledge, that takes 
care of all of the outstanding motions. 

Mr. Warner, let me see if I can guess what you 

# 

are going to say. 

MR. WARNER: It's supplementary to what I had 
said previously, your Honor. 

THE COURT: All right, go ahe^d, supplement. 
fIR. WARNER: First, your Honoi, with respect to 
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ovort act No. 7, to which there was no testimony whatsocvcr 
I would assume that vhen the indictment goes to tho jurv 
that that will not be includcd, and I would so move. 

As far as the count in which your Honor 
granted .Jr. Siegal's motion concerning r.r. Tranunti, 

Count 27, concerning a mixing session in about Mav of 
1973, I would also move as regards the defendant Ceriale 
that that count be dismissed. 

THE COUP.T: 27? 

MR. WARNER: I think it was 27. . 

THE COURT:. I dont believe thatCeriale is naned 

in 27. 

MR. WARNER: He is, your Honor. 

THE COURT: Lct nc see tho indictment. 

MR. CURRAN: Your Honor — 

THE COURT: Let me just take a look. 

MR. CURRAN: Your Honor, the government consents 
to the dismissal of Count 27 altogether. 

THE COURT: Altogether? 

MR. CURRAN: Yes, sir. 

THE COURT: You are a winner. Count 27 is dis¬ 
missed as to everybody. 

You asked me about something. 

MR. WARNER: I did, your Honor? 
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TIIF COURT: Yes, vou did. I assume that every- 
body would liJ:e to know what the answer to it i 53 . 

You said vou would like to havo the indictmcnt, 
if it goes to the jury, so altered an to delete ali counts 
that havo been diaiaissed, and I will mention that you are 
also suggesting that Count 2, v;hich I said is not going to 

the jury at the beginning, also be deleted fron the indict- 
ment. 

MR. WARNER: And also overt acts to which there 
has been no testir.ony be deleted. 

TIIE COURT: All right. ?lr. Engel, since you. 
have been the quarternaster for the governnent, and hope- 
fully have access to sone masking tape and a Xerox roachine, 

would you b e good enough to preparc that and let me go 
over it. _ 

MR. ENGEL: Yes, I will. 

THE COURT: Thank you. 
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IIP.. UAH.ILn: Just for the record, r.v 

finnl point concorns counts 23 and 24, v*hich ciiargc tho 
defendant Ceriale v;ith nixing sessions in Julv of '72 
and October of '72. 

I would sinply respectfullv recall to the 
Court' s attention that during lir. Stasi's direct and 
cross exanination he testificd repeatedly that ho could 
not give specific dates as to any of the nixing sessions. 
If ycur honor vould tabulate the eight nixing sessions 
that he indicated beginning in nid-1970 to tho end of 1970, 
which follow cach other by .a .couplo, of nonths or. t\. ? o uo.., 
ronths or three nonths, dencnding upon his tostinonv, it 
cones out to approxinatelv the end of 1971 or the 
early part of 1972, v/hich also does not rcach «7uly or 

4 

October of '72. 

Finallv, on my cross exanination of Mr. 

Stasi I confronted hin with his grand jury testimony as 
to July of '72 and October ot '72. He specifically said 

it vas a rcistake and that he did not r.ix in '72. That 
is on page 741 of the trial transcript. 

THE COURT: Ves. However, if you 

look to the testinony of the agents as to the corrobora- 
tion of Stasi in various aspects, you will find that 
Stasi's tine frar.e is off by a fair ar.ount. 

•• 
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tlov, if you believe the content of r.tasi's 
testinony, the statencnt that he could not give datos, 
and rho tino frane given by tho agents, you got an 
cntirely different picture. . Under those circunstances 
I an going to deny your notion as to those tvo counts. 

Mov’, yesterday I suggosted on tho not ion s 


generally nade at tho end of the governnenfs case I 
vould not hear argunent fron each and evory attornoy. 

At the end of the ontiro case there aro otner notions to 
be nade and at that point I vili hear argunent fron 
everyone. <vc.rU;. 


If you can either fornally or infornallv 
direct ny attention to the points that you are going to 


rnahe in those argunents before that tine so that, in 
other v/ords, I will have a chance to go back into the 
transcript and loo); for things, I vould appreciate it. 

MR. FISHER: --If your Honor please, I think 
bhe record should note that for the nonce I an repre - 
senting Ilr. Inglese as v;ell as ’1r. Christiano. 

THE COURT: !!rs. Rosner I understand is involvo 

in another courtroon in this building. 

MR. FISHER: Yes, your Honor. In the 

forr.er capacity I vould ask the court to rulc on Mrs. 


c. 


Rosner's notion vith regard to (a) the count in the ir~ 
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dictiaent which she did not specify duriny her brief 

argunent to your Honor yesterday for disnissal of that 
count. 

In addition, your Honor, i ask in behalf of 

Mr * Inglci5G the disnissal of count 14 of the indict- 
ment. 

THE COURT: is that the count that she 

was referring to? 

MR. FISHERs No, it is a separate one. 

Count 14, if your Honor please, deals with that one 
ounce of suspected heroin which thete was considerabld ' ' 
testinony about relating to Hurke, the unhappiness of the 
product, the confusion, and the rest. I submit on the 
uncontradicted testinony of the governnent there is 
insufficient proof for anyone to conclude that the 
substance was in fact heroin. it is ciear that the 
ultimate recipient of that did not really believe it 

was, he certainly wasn't at all satisfied with the 
"product." •“ * 

In viev of the fact that there is a conrlete 
dearth of other proof, either chemological or other, to 
Show that the substance allegedly transferred was in 
fact heroin, I subnit the yoverrunent has failed to neet 
the burden with regard to that count and, I respectfully 
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subr.xt, an a rusiut, the nocessarv inforence the government 
v/ould scel'. to bc drav.n v;ith regard to the knowlcdge of the 
inpor tat ion, in vier; of the lac’' of direct 
knowledge of that crine. 

In viev; of all of that, I respectfully subruit 
that count 14 nust be disnisscd at this tine. 

THE COURT: All right. Your r.otion to 

dismiss count 14 is denied. 

The count that Mrs. Rosner referred to 
yesterday v;as the cocainc. V7hich count is that? 

MH. FI EI!E R: That is count' 25, ”vour Honor.*' 

THE COURT: Let ne take a look. 

Count 25 deals onlv, as far as I can see, v:ith 
George Goutoian and Vincent D'Anico. 

MP.. FISHERt You are right, your Honor. 

THE COURT: f!r. Phillips, do you know vhich 

count it is that Mrs. Rosner was referring to? 

MR. FISHER: Your Honor, is it count 28? 

I know that she didn’t specify yesterday, but it is mv 
understanding — 


MR. PHILLIPS: 


Yes, it is. 


It is count 


28, your Honor. 


THE COURT: All right. That notion is 


denied also. 
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- M R. RICII.vu’:: May I have just a r.onent, 

your Ilonor? 

THE COURT: Ycs, sure. 

MP. RICIH1AN: Your Honor carlier dcnicd a 

motion of Bcnjanin Tolopka vith relation to his applicatio 
yesterday. Do I understana your Honor to allow 
count 7 specifically, that the jury nay draw an inference 
that it was imported, even though the anount — 

THE COURT: I gathor that certain natters 

are stili coning in, a request by the government for ne 

to tabe judicial notico of certain itens.:_I don't have.. 

the renuest yet before ne. In fact, ve stili have 
exhibits to take care of. 

But yes, it is. IJov/ever, this does not 

preclude you fron giving ne further enlightennent, i 

don*t nean to preclude you at the motions at the end of 
the entire case, vhere each and every one of you v/ill 
be permitted to argue. Please, if you can beforehand 

enlighten me even farther. 

Now, Mr. Richnan,» I gather on the defense case 
that you vould be starting off. 

MR. P.ICIIITAN: No, that is not corrcct? 

MR. L0PE2: , Mr. F.osenberg. 

THE COURT: I an sorry. Then you are 

SOUTHERN DISTRICT COURT RCPORTCRS, U.S. COURTMOUSC 
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second, is that it? 


MR. RlCiriRM: That's right, sir. 

TUE COURT: Between the tv.»o of you, do you 

expect to go the full day today? 

MR. RICHMAH: Yes, sir. 

— hj> # ROSENB32RG: I an not going to bc long, 

Judge. 

THE COURT: I know. 

MR. RICIIMAIJ: I intend to be long, vour 

Honor. 

THE COURT: Do you expect to.gc.into •: 

tonorrovr or is there a possibility? 

MR. RICHI1A1I: There is a possibility. 

THE COURT: All right. I don't knov v/ho 

the next defense counsel is who night be putting in a 

defense, but v/hoever it night be, please plan to have 
your witnesses here tonorrov; norning so that if Mr. 
Richmond's case does not go on, we wouldn't be unduly 
delayed. All right? 

Let us take care of the exhibits nov;, Mr. 
Curran. You nentioned you had sone. 

MR. CURRAM: Yes, your Honor. 

They were Governr.ent' s Exhibits 3, 4, 5 and 6 
for identification, v/hich vere the nannite packages. 
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VOUr ' ,0 “ 0r in evidonoe at the tino all the othor 

paraphernalia that «ea in that eardboard carton, but 

those Particular packages vero not received in ovidonoe. 
V7e offer them in evidence not.’, < our Honor. 

THE COURT: Was that my ovorsight or 

yours? - - - - 

M R . CURRAN: it was ours, i believe, your 

Honor, the governr.ent' s. 

THE COURj. : Mi right. I assume, gentlemen 

tn at y° u a11 object to it basically on the grounds of 
relevancv. v^frCancy. : 

MR. riSIIER: Yes. ' " 


THE COURT: All right. Under the cir- 

cumstances they will be received in evidence. 

(Government's Exhibita 3, 4 , 5 and 6 vere 
received in evidence.) 

MR. CURRAN: Next, your Honor, Government's 

Exhibit 59A for Identification is a diagram on 8-1/2 x 11 
yellov, paper of what is Government's Exhibit 59 in 

I 

evidence and we of^er 59A fnr irioni j . . . 

yA tor Identification into evidence 

as a substitute for the diagran. 

That is the blackboard diagram of the Tear 
Drops lion-foir. 


THE COURT: Does anyone have any object 


ion 
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to the replacenent of the blackboard with a piece of 


paper? 


MR« SIEGAL: Can we look at it? 

THE COURT: Surely, absolutelv. 


I want 


y°u to take a look it to make sure it does look the 
sane. It is just that it would nave the clerk from 


tilting with the blackboard should the jury decide to see 


MR. CURRAN: Your Honor, while defense counse 

are looking at that exhibit for Identification, I believe 
I also mentioned yentcrday that your Honor, I think,-• had• 
reserved decision on the governnenfs offer into evi- 
dence of Exhibits 3549, 3549A and 3549B for Identification. 
Those were the thrue handv/ritten note documents of the 
witness Barnaba. 

3549 for identification was a copy of the 
notes turned over to defense counsel, 3549A were the 
ongmal notes vrhich correspond exactly to 354 9 and 3549B 
for identification, if your Ilonor recalls, with the notes 
that the witness Barnaba produced. That was his coov 
of the original notes which he kept and retained at all 
tines. We offered them, of course, for the limited 
purposes of showing the fact of the changes about which 
he vas cross exanined very extensively by defense counsel. 
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not for any substantive purposes. 


1I1E COURT: All right. Mr. Curley, you 

have been torribly cuiet. I assume you object. 

HR. CURLEY: I do. 

7HE COURT: All right. Objection sustaii 3 < 

Hr. Rosenberg, at one point you offered sone 
3500 naterial also. 

'!R. FIShER: I object to that offer. 

. - TUE COURT: All right. Your objection 

is sustained. _ 

I strongly fcel that unlessdt is an extra-- 
ordinarv circunstance, that 3500 naterial should not bc 
received and it certainly should not go into the jury 


room. It is just adding unnecessarv prejudice to the 

defendants which I don't believe should happen. In 
the extraordinary circunstance, a different rule night 
apply f but v/e haven't had an extraordinary circunstance 


here. 


Yes, Kr. King. 


MR. KIUGt 


If your Honor please, ny Client 


has reouested a personal audience with vou in vour 
robing rocm. 


THE COURT: 


MR. KIUG: 


You v/ant it on the record? 
At your convenience. 
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On the rccord of v/hat? 


Sir? 


T1IE COURT: Do you want it on the rccord? 


Yes. 


Ali right. Lot us do it right 


I assume, ?lr. Rosenberg, you are prepared to 
go ahead, right? 

MR. ROGEIIDEP.fi : Yos, sir. 

THE COURT: Ohay. 

UR. D0V7D: Vour Iionor, I vould .libe to talk 

to fellow counsel and I r-ay have an applicaticn for you 
in the robincr room. 

THE COURT: Absolutoly, sure. i an going 

to talk to Mr. King and his Client right nov;. uhv 

don't you take that opportunity. 


Judge. 


MR. DOWD: That is v/hat I an goirig to do. 


THE COURT: Okay, fine. 

(In the robing roon; counsel and defendant 


Gamba present.) 


MR, KIUG: M/ Client has reguested ne to 

teli you that he feels that there is a comunication gap 
betv/een hin and ne. Upon his telling ne that I irr.- 
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nediatelv offcred to resign an his attornoy if ha folt 
that I wasn' t satisfactorily reprcsenting hin, b'ut he 
protested that that war, not the rcason. 

An I quoting vou corroctly, Mr. flanba? 

DKFEIJDAIIT GM’BA: Ycs. 

MR. KIIIG: I!ov:ever, he said he vanted tne 

phrase "that there is a conmunication gap betv;cen hin and 
ne" on the record. 

Is that correct? 

DEFEMDAMT GAMBA: Yes. 

THE COURT: Ali ri'tht. 

ME, KIIIG: Docs vour Honor *»ant to cuos- 

tion Mr, Car.ba in any v:ay? 

As a natter of fact, I have boen up until 
2 this morning preparing the reguest to chargc and I 
have given then to r.y secretary to prepare for vour 
Ilonor because I just learned yesterday — I vras out Fridav 
and Saturday -- that you vanted then by tor.orrow norning. 

If your Ilonor feels or Mr. Ganba feels that I 
am not properly representing hin, I v/ould stili v;ant thosc 
reguests to go in as part of ny v;ork. 

DEFEIIDAHT GAMBA: Excuse ne. .May I speak, 

your Honor. 

THE COURT: Sure. 
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DEFENDANT GAMBA: I an trying to explain to 

Mr. King, it in nothing pcrsonal and I do not — I ”ant 
you here, I vant you to go through. 

M.P.. KI1IC: I an hearing wh.at you are saying. 

DEFENDANT G7JU1A: I approciatc everything you 

have done v:ith ne, I like your sincerity. As a nan 
I think there is nothing vrong. 

I vould just like to stato there is a serious 
conr.unication ejap, your Honor. We have gotten things 

nixed up in the past. I can cite examplcs if you 
want ne to. u .■ i„c-. 

TITE COURT: ?Io, I don't v.-ant you to. 

DEFENDANT GA1IBA: All right. 

THE COURT: Mr. King, I think you ought 

to renain as counsel for Mr. Garaba. All right? 

DEFENDANT GAMBA: That's what I want. 

TI1E COURT: 0)'.ay. 

MR. KING: Thank you, Judge. 

(Recess.) 

(In open courtjjury present.) 

THE COURT: I an sure, ladies and gentlenen, 

v:hen you see ne cone walking out after you cono on 
ir.to the jury box you figvire that v;e haven’t beer. v;orl:ing. 
We have. The difference is vrhen it is strictly legal 
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nattcrs. 


I gnnerally avoid putting the robo 
All right, 'lr. Rosenberg. 
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•VR. ROSENBERG: Your Honor, I an ready to 3 tart 
rny defense and I call as my first v/itness the United State 
Attorney, Paul Curran, to the stand, and I ask Mr. Phillip 
lonve the roorn, your Honor, bccausc he is going to bo 
my second v/itness. 

MR. CURRAN: Ma^we approach the side bar? 

MR. ROSENBERG: if vour Honor pleaso, I have 
a constitutional right to call/nv v»itness in my defense. 
THE COURT: Absolutelv. 

MR. CURRAN: I didn't suggest Mr. Rosenberg 
didn't. , • . , 

THE COURT: I an sure .Mr. Curran is about ready 
to get on the stand. 

MR. ROSENBERG: Good. Oood. 

THE COURT: I think I know what the probien is. 

I think it can be resolved verv simplv. 

Come up both of you. 

It doesn't have to be on the record. Just cone 

up here. 

(At the bench, discussion off the record.) 

(In open court.) 

MR. CURRAN: Mr. Rosenberg, might v/e cone up? 
Your Honor, may v/e approach the bench? 

THE COURT: Yes, sure. 
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(At the bench, discussion off the record.) 

(At the side bar.) 

TIu ? COUP.T: Okay, go ahead. 

f ’ n - CURRAH: Your Honor, we have had a brief 
conversation or conferenee off the record. 

I assume Mr. Pcsenberg wants to go to the 
suppleriental bili of particulars preparcd bv Mr. Phillips 
and this has to do with a John Doe, also know as Georgie. 

I have two noints: 

The first is that the supplenental bili of 
particulars is a legal docuncnt and questions as to its - • 
preparntion are not oropor in front of tho jury as a general 
proposition certainlv. 

Second, I vrish to put ?’r. P.osenbcrg on notice 
that if he goes into this, it is the governnenfs position 
that Government 1 s Exhibit 3573, I believe, for identificatio: 
becomcs admissible. Ke intend to bring back probably Mr. 
Dawson, other narcotic agents who interviewed Mr. Pawson 
two and a half years ago when he identified Georgie as 
Butch Pugliese, Mr. Rosenberg's Client. 

Finally, your Honor, I make the point if he 
wants to exnlore this matter, Mr. Phillips should certainlv 
not be excluded from the courtroom. He is the Chief of the 
Narcotics Unit. He has been responsible for tho investiga- 
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tion in -his case and a rr.ajor part of the trial and the j 

governncnt shculd not, on this kind of notice, bo roquired 

I 

l 

to havc Mr. Phillips leave if I air. to be called to the 

i 

witness stand. The defense have had witncsses in the 

I 

cour i.roon in the past during this trial and the govcrnment 
has not iraised that as an issue to date. I think it is 

» 

v/holly unfair to the govcrnment at this point to nake this 
sort of application. 

MR. ROSEMBERG: Your Honor — 

HR. CURRAM: And particularly to make it in front 
of the jury. .. . . . 

.MR. ROSEMBERG: If Mr. Phillips was to leave tho 
roon, the sole purpose would bo just to Show tho con- 
sistency of testimony, he will stili bo left with two U.5. 
Assistant Attorncys who can cross both witnesses of mine 
and they certainly are entitled to their conforences at 
any tine that they want to ask for it. But I think Mr. 

Pnillips should not be in the courtroon v/hen I an qucstioning 
hin on the possibility that there nay be inconsistcnt 
testimony. 

MR.CURRAN: Your Honor, if Mr. P.osenberg wants 
to nake an offer of proof as to what he is going to ask 
ne — 

MR. ROSENBEPG: You know. You pretty nuch 
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guessscd what I wanted fron you. 

‘‘ P * '-UP.RAN: If that is the caso, in tho light 
that, thcn I sce no rcason for Vr. Phillips to loave tho 
courtroon, and the rcason for that vili becone obvious aft 
!r. Poscncorq asks r.o about tv/o cruostions. 

THE COURT: i think I fcnow what he is saying. 

bR. P.ORENBERO: That he is not familiar vith th 
facts, that Mr. Phillips is? 

MR. CURRAM: i novor sav the supplonental bili 
of particulars until this norning. 

MP.. ROREMRERG: All right cone on. If you want 
hirn here, };cep hin horo. 

(Inopen court.) 

» A U L j. CURRAM, called as a witness on 

behalf of the defendant Frank Pugliese, beinc 
first duly sworn, testified as follows: 

DIPECT EXAfUNATION 
BY !!R. ROSEMBEP.G: 

Q I!r.Curran, you are the U.S. Attornev of this 
district? 

A I an. 

Q And you are charged vith resoonsibility of 

prosecuting this case, is that correct? 

A I an charged vith the responsibility of all case! 
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in this district, vos. 

Q You are familiar with this caso, is that corroct 
with the facts surrounding this caso, is that right? 

A I an. 

Q Can you teli us the first time those defendants 
v/ere indictod? 

A The first tine which dofondants v/cre indictod? 

Q The defendants in this case. There was a super- 
scding indictment, wasn't there, in this case? 

THE COURT: I think there was nore than ono. 

A There was an indictment filod in April as to 
tv/oar throe of the defendants in this case. 

i 

Q With respect to Butch Pugliese, when was he 
indictod? 

A My best recollection is it vas early October of 
this year. 

Q And was there — 

THE COURT: Hold it. You mean — 

THE WITUESS: I am sorry, of 1973, last year. 

0 And was there a superseding indictment with 
respect to Butch Pugliese? 

A I believe there was, yes. 

0 And when would that be, sir? 

A Jly best recdlection on that would be early 
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December of 1973. 

Q Earlv December, 1973. 

T7as there a der,and nade on tho governncnt for a 
bili of particulars in this case? 


A 

Q 

A 

Q 

A 


I assume there vas. i never sav; the papers. 

And was there — 

A bili was furnished. 

It was? 

A bili was furnished. Whether all defendants 
nade a demand I don't know. 

Q Do you know when that bili was furnished? - 

I have no idea. i never sav the bili, 

Q Was there also a demand made for a supplcmental 
bili of particulars in this case? 

A I saw this morning for the first time a supplemei 
al bili which I understand was served upon defense counsel. 
I don-t know whether a demand was made by defense counsel o; 

whether it was done by the government to update the first 
bili. 

Q Do you know when that supplemental bili of 
particulars was given to the defense? 

A I do not. 

I assume it was some time bcfore the trial, but 
I don't knov the date. 
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0 That's vhat I'm getting at. 

And vould you say it was about two or thrco davs 
befcre tho trial conmcnced , the supplenontal bili of 
particulars? 

A I couldn't say. 

Q You could not say? 

A I believe it was beforc that, but I don't know. 
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Q There vas a Tonnessce Dawson that testifiod on 
behalf of the governncnt. You recall his. testi r.ony? 

A Yes vividlv. 

Q Was he the one, Tennessee Dawson, that gave you 
infornatien about a Ceorgie? 

A I believe that Mr. Dawson told the narcotics 
peopie in Washington about a Gcorgie bnck in 1971. 

Q And since 1971 was Ceorgie intervicwed by Mr. 
Phillips? 

A Was Georgie intervicwed by Mr. Phillips? 

Q I an sorrv. Kithdrawn. . o; r 

Was Tennessee Dawson interviewed with respect to 

Georgie? 

A I don't know. I assume he was, yes. 

THE COUP.T: You mean by Mr. Phillips, 
rm. ROSENBDRC: Mr. Phillips, did Mr. Phillips 
interview Tennessee Dawson. 

THECDURT: You left out Mr. Phillips after you 
started the questir.n the second time. 

A I don't know that. I know that Mr. Fortuin 
intervicwed Mr. Dawson on sevoral occasions. 

Q I show you the governncnt' r. supplcncntal bili 
of particulars and I refer you to the first paragraph, 
wherein it says additional co~conspirators. 
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A I see that. 

Q Did you cver see this document bcfcre? 

A Not before this norning. i saw it bcforo you 
showod it to no just nov; this norning. 

n.v. ROSENBERG: Your Honor, I am going to offer 
the bili of particulars at this tine. 

MR. PHILLIPS: Your Honor, ve object. i don't 
nee the relevancy of it. 

MR. ROSENBERG: When it cones in i will show the 
relevancy, if your Honor please. 

MR. FISIIER: If your Honor please, nay i undor- 
stand the scope of the offer. Is iMr . Rosenberg offering 
t]ie entire bili of particulars? 

THE COURT: That is the way I underctand it. 

MR. ROSENBERG: No. i am offering govern- 
nonfs suoplenental bili of particulars. 

MR. WARNER: May defense counsel have an 
opportunity to look at the piece of paper that Mr. Rosenberg 
is holding in his hand? 

THE COURT: Sure. i think you better. 


on this? 


MR. ELLIS: Your Honor, nay we have a side bar 


THE COURT: Yes. 
(At the side bar.) 
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THE COOTT: Who wants to stato the objectione oa 
behalf of all the other dcfondants? 

ME * ELLIS: ' our Honor, rather than an oojection 
I thmh I can perhaps ronove sone ofthe sting fron this 
offer. 

As I understand Mr. Rosenberg's purpose in 
offering the supplenental bili fron previcus conver- 
sations i had vith Rosenberg, he can accomplish that purpos, 
by introducing the first page alone. 

MR. LOPEZ: Sure. 

MR. ELLIS: I v;ould have nocbjcction to that. 

My problen is that the second page refersto another docu- 
nent which could raise speculations or would bc somewhat 
meaningless unloss that other document is also introduced, 

and that would really open a can of worms to which I v;ould 
strenuouslv object. 

I suggest that the offer be limited to the first 

page only. 

MR. PANZER: i an going to object — 

MR. WARNER: May I sav something, please. 

Ihe problem, your Honor, seens to be that Mr. 
P.osonberg wants to Show that John Poe a ka Georgie „as 
rcentioned in tho samo supplemontal bili of particulam as — 
THE COURT: Frank Pugliese. 
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2 

1 

HH- WARNER: Frank Pugliosc. 


3 

MR. PANZER: I nave nc objection to Paragraoh 1. 


4 

Anythino after that I would object to, bccause it refers 

i 

5 

to ray Client and it refers to overt acts in the indict- 


6 

nent. 


7 

f!P. LOPEZ: Would Mr. Phillips agree to the 


8 

1 

1 

following stipulation, that the governnent some time in 


9 

Decenber, 1973, furnished counsel a govcrnnen-al supplementa: 

1 

10 

biU of Particulars v;hore it indicated in Paragraph 1 


11 

that an additional co-conspirator vas one John Eoe also 


12 

known as ficor 3 io and in ParaGraph 3 amender]the-original 


13 

i 

i 

bili of particulars to indicate Prank Pugliese, March, 


14 

1970. 


15 

MR. PHILLIPS: Your Honor, v/e object to this 


16 

entire offer and ve object on the ground there is no 


17 

foundation that has been laid. 


18 

Mr.Rosenbcrg is obviously offering this to show 


19 

recent fabricatio.n on the part of Dav/son as to the identifi- 


20 

cation of rugliese, and I don't see how he can properly do 


21 

tnat through an offer of a supplementa! bili of particulars 


22 

filed by nyself, particularly through the U.S. Attorney, 


23 

■ 

1 

who didn't even see it until this morning. 


24 

Furthermore, the bili of particulars, if it is 


j 25 

offered, or any referenco to it, such as a stipulation 


j 

_ 
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suggesteu bv Vr. Lopez, is unfair to the governnent becaus< 
it doesn't bring out the entirc story about the original 
bili of particulars and the other co-conspirators supplied 
by the governnent. 

bR. V7ARNER: That part of the story has no 
relevance to this, that other nar.es vere supplicd. 

MR. LOPEZ: Could you offer a stipulation, Mr. 
Phillips, that vould bo satisfactorv to the governnent in 
this case? 

VJhat is that? That you know nothing about it. 

Ts that your stipulation? . ,,c * .■ 

As I suggested to Mr. Eosenbcrg, the best v/av 
to introduce this docunent is to mark it for identifica- 
tion, put Mr. Phillips on the stand and ask hin if he 
signed this docunent, and if this v/as done after investiga- 
tion and consultation with different people, and did he 
in Paragraph 1 include ar.ong additional co-conspirators 
John Doe also known as Georgie and did he then anend his 
bili of particulars on such-and-such a date involving 
Frank Pugliese, March, 1970. 

I think that is the best vray. Then Mr. Rosenberc 
has what he v/ants and you can have rebuttal. 

THE COUP.T: The rebuttal is going to be — 

MR. LOPEZ: Disastrous. 
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THE COURT: Ivrmt tho rccord to reflcct that 
overybody recognizes what tho potentialities of this 
offer are. 

I will bo very honest v/ith you. I dont think 
you can ret it in through Paul Curran, who says ho novor 
saw it beforo this norning. 

MR. LOPEZ: Of coursc not. Excuso Mr. Curran 
and call Mr. Phillips. 

Don't mention no. I didn't as): you anv 

quastions. . 

MR. WARNER: Considerinn thoprospocts for 
rcbuttal and so on, I objoct insofar as thorc is anv 
reforencc or any opening at any time in regard to Joseph 
Ceriale. 


MR. PANZER: I am objocting for tho roasons that 
I statcd, tliat thoro are reforencos to Harry Pannirello and 
John Pannirello and overt acts stated in the indictrcnt. 

For those reasons I am objocting. There is no rolcvance. 

MR. LEIGHTON: That is not coming into evidcnce, 
is it, Judgo? 

THE COURT: That is the offer. 

MR. LEIGHTON: I thought Mr. Lopez's suggestion 
was not to offer it, but to got the facts in through questio: - 
ing Mr. Phillips. 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTMOUSE 








37G0 


hp7 Curran-direct 

MR. ROSENBERC: Lot me r,ce if I can elicit the 
answers that I v*ant fron Mr. Curran without the offer. 

MR. LEIGHTON: You can get the ansv;ers from 
Mr. Phillips. 

MR. ROSEHBEEG: Let ne see if I can get then fr 


him. 


now? 


THE COURT: So you are withdrawing this right 


MR. ROSEKBEP.G: At the monent. 
THE COURT: Ali right. 

(In open court.) , 

BY MR. ROSENBERG: 


Q Mr. Curran, was there a representation by your 
office through the supplemental bili of particulars that 
an additional co-conspirator was John Doe also known as 
Georgie? 

I1R. PHILLIPS: Objection, your Honor. T^t the 
very least, your Honor, objection on the ground of hearsav 

THE COURT: No, I will permit it. Hovever, 
the record should reflect that I am permitting it with 
full knowledge on the part of defense counsel of the 
possibilities of rebuttal. 

Go ahead. 
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You undcrstand the question, sir? 

I understand the question. Hav I sce t’ e 


docunent again, pleasc. 


Yes. 


MR. ROSEIIBERG: Your Honor, nay this V’itness 

be excused at this tine. I think I v;ould liko to call 
f ir. Phillips. 


THE COURT: 


First of ali — 


MR. ROSEIJESRG: They are entitied to 


cross exanine. 


THE COURT: Yes. 


MR. PHILLIPS: 


The governnent has no 


questions. I don't know v/hether anv other defen; 
counsel have. 


THE COURT: Any other defenso counsel v:ish 


to acquire? 

Ali right. Let the record reflcct that 
no defense counsel wishes to innuire. 

All right. Step dov;n, Mr. Curran. 

i 

(Witness excused.) 


MR. ROSEliBERG: 


Call *lr. Phillips. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLt T SOUARE. NEW YORK N.Y. CO 7-4580 












3762 

•jha2 

U A L T H R Ii. PHILLIPS, J R. 

callcd as a v;itncss by defendant Puqliese, leing 
first duly sv.-orn, testified as follows: 

DIRECT ENArilNATION 
13Y MR. HOSENDERG: 

0 Mr. Phillips, are you familiar with tl'.e 
supplcncntal bili of narticulars that was sent out? 

A Yes. 

Q When was it sent out? 

A I believe it vas filed on December 27, 1973. 

Q Prior to that date did vou*have .a.conversation 
vdLth Tennesseo Dawson? 

A Yes. 

Q Was it Tennesseo Dav/son that told you that 
there was a john Doe also knovrn as Georgie? Yes or 

no. 

A No. 

0 It was not? 

A No, not prior to that date. 

Q Not prior to that date? 

A No. 

Q When did Nr. Dawson teli you about Georgie? 

A I don’ t recall. I don't think I eve. asked 
him specifically about a Ceorgie, but I think it cane up 
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one tine when I was in Mr. Fortuin's office with ?'r. 
Dawson, and I think it was subsequent to thc filir.g of the 
supplenental bili of particulars. 

Q At any rate, vou listed as an additional co- 

conspirator John Doe, also known as Georgie, is that 
correct? 

A That's correct. 

0 And that was in your supplenental bili of 

particulars to us, is that correct? 

A Yes, that is correct. 

Q Indicatina that the 'eorgie . j,s a different 

person than Butch Puglicse, an I correct? 

A That*s correct. 

rrn. ROSENBERG: I have no further questi ens, 

if your Honor please. 

MR. CURRAM: Hould your Honor bear v;ith re 

one moment? 

THE COURT: Sure. 

(Pause.) 

CROSS EXAMINATIO!! 

BY MR. CURRAN: 

Q Mr. Phillips, did you speak at any length to 

Tennessee Dawson, Thonas Dav/son, prior to this trial? 

A No. Well, by any length what doyou nean? 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 














■■nvwn'. ni ivimwm 


jha4 
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Tor over 10 or 15 ninutes at anv one time. 
MH. ELLIE: Objection. 


THE COURT: Uo, I v*ill pernit it. 

Q Do you rccall when you first spoke to "r. 
Dav;son, anproxinatclv? 

A I belicve it vas approxinately several days 
after — several days to a week after the indictnent 
v;as filcd on October 3, 1973. 

Q • Uas that a brief conversation? 


- vi. 

% 


Any conversation al out anyone named Georgie? 


0 In preparing the case for trial in the nonth 
of January did you have any conversations vith Kr. Dav/son 
which lasted over 10 ninutes. 

MR. ELLIC: Objection. 

THE COURT: Uo, he can ansver that yes or 


A I bolieve so. i believe that I had possibly 
two conversations in !Ir. Fortuin's office that lasted in 
the vicinity of 15 ninutes, 10 or 15 ninutes. 

Q To your knov/ledge, did !!r. Fortuin spend a 
good deal nore tine interviewing Mr. Dav/son than you did 
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in tho nonth of January, 1D7'-? 
A Yes, he did. 


Q Did Mr. Dav/jon over discuss a rr.an nane i 

Georgie v:ith you? 

*' io * 1 think only one tine it cane vip in f’r, 

rortuin'c office and I think it v;as in January, the 
early part of January. 

Q At that tine v:as the Gcorgie that cane up in 
Mr. .Fortuin's office identified in your prcsonce? 

A Yes. 

0 Who vas he identified as? 


Pugliese. 


MR. ROSEIJBERG: 


Objection, your Ilonor, 


Q The defendant Butch Pugliese? 

A Yes. 

MR. ROSEIJBERG: Objection. 

THE COURT: I v/ill pemit it. 

0 You have testified I think, Mr. Phillips, 

that you prepared the supplenental bili of particulars 
which Mr. Rosenborg offeredin evidence. 

A Yes. _ _ 

Q when did You prepare that? i assune it v;as 

before Decenber 27th. 

A Ucll, j.t v:acn' t nuch before Decenber 27th. 
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It war, eithor the day before or a couple of days 
before Christnas, Lecausc it was a long holiday. 

i 

0 An I correct that Jjeforo that bili of particu¬ 
lars, supplenental ba.ll of particulars, was prepared and 
filed by vou vou had not discussed Georgie v;ith Pr. 
Dawson? 

A That's correct. 

Q Would you teli us, Ilr. Phillips, v/here vou ob- 
tainod thc narae of the John Doe, also known as Georgie, 
which appears in the supplenental bili of particulars? 

A I believe, to the best of ny,recollection, 
that I obtaincd it fron an agent, and I dor.'t recall 
v;hich agent it was, and I believe that it was — I was 
told that Georgie, in addition to another individual 
whose nane appears in the supplcraental bili of particular 
as John Doe, also knovn as Bubbles, had traveled fron 
Washington in the conpany of either Tennessec Dawson or 
Allen — or Warren Pobinson or one of the other individua 
that cane up fron Washington. That is the best of ny 

rccollection. - .. - 

Q In anv case, Mr. Phillips, you knew that the 

John Doe, also knovm as Georgie, vhom you v/cre referring 
to in the supplenental bili, was not the defendant Butch 
Pugliesc? 
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MP. TELIS: Objectiori. 

A That's corrcct. 

THE COURT: Uo, I vili pernit: it. 

Q Did Jlr. Tortuin have anythinq to do vith the 

preparatjon of filir.g of the supplcnental bili of 
particulars? 

A No, he did not. 

Q Did you have anv conversations hcfore Decen- 

ber 27, 1D73 vith I!r. Tortuin about Tr. Davson '5 
statenents to hin? 

A None that I can renenbcr. ... ..... .. .. . ..... 

0 ?!r. Phillips, I shov you flovernnent' s T.xhi- 

bit 3573 for identification, a Xerox copy of a document 
consisting of four pages, and I ask you if you rccognize 
that docunent. 

A Yes. 

Q V7hat is that docunent, Mr. Phillips? 

A Well, this is a docunent that vas identified 

earlier in the trial as a report of Agent Logan. 

Q And what is the date of that report, Mr. Phil¬ 
lips? _ 

A Novenber 14, 197 — I believe it is -1, 1971. 

Yes. 

Q Does it refer to an interviev on Novenber 3, 
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1971? 

A Yes. 

Q By Agent Logan? 

A Yes. 

Q And anothor agent? 

A Yes. 

Q Does it refer to an intorvicw on that date in 

Washington, D.C. v:ith Thonas Danson? 

A VTell, it States "cooperating individual," 

but I under stand that that v;as Thonas Dawson. 

W.R. CURF.AN: Your Honor, at'this rtine the 

governnent offers in evidcnco Covernnent's Hnhibit 3573 ■■ 
for identification, and v;e refer spccifically to para- 
graphs 5 and C of that docunent. 

MR. LEIGHTON: Objection, your Honor. 

THE COURT: At this tine I will sustain the 

objection. It should be noted that I started that 
with the vords "Avt this tine." - 

Q Mr. Phillips, \.*hen did you first see this 
docunent, if you recall? 

A When it vas produced during the trial, vhen Age 
Logan testified, or just inncdiately before he testi- 
f ied. 

Q Well after January 15, 1974? 
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7\ Yes. 

O And V’cll aftor you prcparcd and filcd the 

supplenontal hili of pnrticulars in this cane? 

A Yes. 

MP. CUP.RAII: i*o further qucstions, vour 

Konor. 

THE COUF.T: Anybody clse wish to inquire? 

All right. Mr. F.osenberg does I guess 

this is technically redirect. !!one of the other 
defense counscl apparently v. f ish to cror.s exanine. Go 
ahead. 

MR. Thankyau, Judge. 

redipuct examiuation 

* 

DY MR, ROSENBERG: 

Q You spoke to an Agent Logan, is that correct? 

A When? 

Q At any time. VJhen v;as the first tine you 

spoke to hin? 

A In Mr. Fortuin's office as he v;as preparing hin 
for trial. 

Q That vas the first tine you spoke to hin? 

A I believe so, yes. 

Q Did you have any data that v/as connunicated 

%■ 

by anybody, by any of the other agents, v/ith respeet 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
















1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 
• 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Phillips-rcdirect 3771 

to the testirnony of Agent Logan? 

/1R. CUP.RAH: I object to the form of ^hat 

question. 

MR. R05EMBERG: I vili v/ithdraw the quos- 

tion. 

0 Did you knov/ what Agent Logan's testirnony v/as 
gomg to be before he tooJ: tiie stand? 

A Essentially I knev — 

MR. CURRAM: Objection to the forn of that, 

your Honor. 

TIIE COURT: I Will let it go»i . Go ahead... ^ 

A Essentially that it v/as going to be about his 
undercover purchases frorn Harry Pannirello. 
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Q YJith respect to Tennessee Dawson, there 

were several interviev/s of Tennessee Dav/son by other 
agents, is thateorreet? 

A Yfell, there were several interviev/s by — 
you mean at any tine? 

Q Yes. In other words, Tennessee Dav/son 

v/as interviev/ed by — 

A The only interviev/s that I was av/are of v/ith 

Tennessee Dawson v/ere by the Uew York agents, Agent 
Hoore and Agent Nolan, to whom I told — who I dircctod 
to interview Tennessee Dav/son when he cane up here in 
October, and they did not nake any reports about their 
interviev/s, so they nevor connunicated to ne v/hat in 
detail the reports v/ere, vhat the interviev/s v/ere about. 

Q if i understand you correctly, there v/ere 

agents and nenbers of your staff that interviev/ed Tennessee 
Dawson, is that correct, but you never knev/ v/hat he 

v/as going to testify to? 

MR. CURRA1I: I object to that, your Honor. 

THE COURT: Let ne hear the rest of the 

auestion. — 

Q You never knew what he v/as going to testify 

to? 

A I knew generally v/hat he was going to testify 
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gta2 
to, yes. 

Q With respect to the nano of Georgie, there 
vere interviews by agents, there were interviews by peoplo 
from your office of Tennessee v/ith respect to the nane 
of Georgie, an I correct? 

A There were no interviev/s with respect to the 
nane of Georgie until after the supplenental bili of 
particulars v/as filed. I did not know that Tennessee 
knew the defendant Pugliese by the nane or Georgie until 
sone tine in lir. Fortuin's office' in the early part of 
January. I did not see Agent Logan’s report until 
either right before he testified orjust as he was tesLify- 
ing on direct examination, and Nolan and Iloore never made 
a report of their interviews in October. 

Q Dav/son was interviewed by agents, is that cor- 
rec t» dating bac]; to 1971? Is that right? 

A Yes. Uow I an av/are that he was. 

Q Is that right? 

A Yes. 

Q AH right. At that tine Dawson told those 

agents that there v/as a Georgie, is that correct? — 

A According to Agent Logan's report, that's cor¬ 
rect. 

Q Is that correct? 
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2 

A Ycs. 


3 

Q But you nevor read that report? 


4 

A That*s corrcct. 


5 

I 

0 I see. Now, v/hen you found out you 


6 

made this horrcndous mistake did you bother telling any- 


7 

body? 


. 8 

1 

MR. CURRAM: I object. 


9 

TUE COURT: Vfhat horrendous mistake? 


i 10 

Q Wel 1 , that Georgie was not an additional co- 


11 

conspirator. Did you bother telling anybody of the 


12 

p'.' < 

defenset? 


* 

A My impression v;as — ’ ” r s • . •* 


14 

,• . 0 I asked you did you bother telling -anybody? 


15 

MR. CURRAM: Your Honor, I object to the 


16 

form of the question. 


17 

THE COURT: That is like askinq whon did you 


18 

stop beating your wife. Okay, objection sustained. 


19 

l 

MR. ROSEMBERG: I have no further questions. 


20 

MR. DOWD: May I have a monent to talk to 


1 21 

Mr. Rosenberg? 


22 

THE COURT: Yes. 


23 

24 

(Pause.) 

• 

BY MR. ROSEMBERG: 


25 

Q Did you interview Tennessee Dawson on 
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October 11, 1973? 

A At approximately that time, yes. 

0 Is that correct? Was there a conversation 
with respect to a Georgie at that time? 

A No, there was not. 

Q There was no conversation? 

A There was a conversation that I had with 
Tennessee Dawson, but it didn't pertain to Georgie. 

Q Anything about Butch Pugliese? 

A I don't rccall. There may have boen. i 
don't recall. 

Q You are certain about what 'you are tcllingus, 
■•.that there was no conversation with respect to Butch, 
is that correct? 

A No. I didn't say there was no conversation 
with respect to Butch. X just don-t recall any convcr- 
sation with respect to Georgie. 

MR. CURRANs That is not what he said, your 

Honor. 

Q You don't? Let me see if i can show you 
somethmg to refresh your recollection, 3574 marked for 
identification. 


Having read that, does that refresh your recol¬ 


lection? 
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^ I haven't finished reading it. 

MR * CURRAI:s 1 v/onder if he ight be able to 
rcad it, your I!onor. 

THE COURT: Yes. j us t hold on to it. 

MR. CURRAM: He alnost got separated. 

'■ 9 -~ • Raving read that ' cloes that refresh your recol- 
lection that when you —— 

A No, it does not, 

Q This does not refresh your recollection that 
you spoke to Tennessee Dawson about a Georgie? 


No, it does not. 
It does not? 


t' no ' 


Is this your handwriting? 

Yes. Yes, it is. 

Do you see a nane here Georgie? 
Yes, I do. 

In your handwriting? 


Yes. 


October 11, 1973? 


MR. CURRAM: 


All right, your Honor, I 


object. 


And it doesn' t refresh your recollection as 


to whether you talked — 
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MR. CURRAH: It has been asked and answered 

twice a? ready, your Honor. 

Q This doe 5 not refrcsh your rccollection 
as to whcthcr or not — 1 

THE COURT: He has already said it. 

--- CURRAH: That is the hat trick, your 

Honor. 

THE COURT: Ali right. 

Q You are telling us under oath now that on 
October 11, 1973 you did not speak to Tennessee Davson vith 
respect to the nane of Georgie? 

A No, I'n not saying that. •*, I’said I don't • 
recall it. 

Q You don't recall it? 

A No. 

Q Okay. 

MR. ROSENBERG: I have no further nuestions. 

MR. CUP.RANj Vtould your Honor bear v/ith me 

one noment? 

THE COURT: Yes. 

(Pause.) 

R2CROSS EXAMINATION 

BY MR. CURRAH: 

0 Mr. Phillips, you are chief of the narcotics 
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Unit in the United States Attorney's Office? 


That's correct. 


0 And you have approximately how nany assistant^ 

working for you under you in that unit? 

A Eleven. 

And are there other assistants vho you are not 
directly responsible for who work for you from tine to 


tine? 


MR. PAHZER: j object to this, your Honor. 


I don't see the relevance. 


THE COURT: I don't see it eithe 




Yes. 


^ are responsible tpt nany cases? 

A That's correct,^' 

s' 

HR. CURRA^f I have no further questions. 
THE ,£{)URT: All righh, ladies and gentlenen, 

you mays*i<p out. We are going to take our norning 
break now. 


(The jury left the courtroon.) 

THE COURT: Let us take 10. 

MR. CURRAH: Your Honor, before that, nay-I 

now offo>- i n evidence Government's Exhibit 3574 fer 
Identification. That is the document -hich ‘lr. Rosen- 
bergwas referring to on his exanination or Hr. Phillips. 
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MR, P.OSENBERG: Objection 

THE COURT: Sustained. 

(Recess.) 

(Tn open court; jurv not present 

TIIECDURT: Ali right, Jir. Cler):. I re- 

ceived from Nrs. Rosner a final bili from the Adler 
Reporting Service. 

As you may recall, I made arrangements throuoh 
a formal order for those people v;ho are assi-ned under the 
Criminal Justice Act to bear their proportionate sharo 
of this so that tho total bili would not fall strictly 
to retained counsel. ■> 

Ilr. Panzer, I think you pickcd up a forn alroad\ 

MR. PANZER: Yes, sir. 

THE COURT: This bili is going to be Court's 

Exhibit No. 68 for identification. 

Would you be good enough to teli the other 
assigned counsel where to pick up that particular forn? 

MR. PANZER: I will, your Honor. 

THE COURT: All right. 

(Court's Exhibit No. 68 was marked.) 

THE COURT: Mr. Curran, you want to be heard 

again on Government's Exhibit 3574 for Identification? 

MR. CURRAN: Yes, your Honor. 

THE COURT: 3574, I believe, is the inter- 
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view shect signed by Ilr. Phillips. Go ahead 

MR. CURRAM: Yes, your Honor. This is a 

three-page Xerox copy of the docunent. It was the 
docur.ient about which Mr. Roscnbrrg guestioned Mr. Phili i 

Mr. Rosenberg established, I believe inproper 
but r.onetheless it is before the jury, that it occurred 
on October llth, in M •. Phillips' handwriting and Mr. 
Phillips conducted the interview, and he asked hin about 
a Georgie in it, and that is also in the record. 

It is the governmenfs position nov/, your Iion< 
in light of v;hat Ilr. Rosenberg. has broughtrout in front 
of the jury, the jury should be entitled to see 
exactly what is said about Georgie and should be en¬ 
titled to see the docunent. 

There are no references — 

THE COURTs You are particulariv interested, 
I am sure, in the fact — I just looked at this about 20 
minutes ago, but it is my recollection it says "Georgie 
or Butch (the sane person)." -- 

MR. CURRAM: Yes. 

THE COURT: Ali right, Mr. Rosenberg. 

MR. ROSENBERG: Your Honor, I an going to ofc 

ject to it. 

I attempted to refresh the witness' recollecti 
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as to whether or not ke had a prior conferencc with a 
Tennosr.ee Dawson. He indicated he did. He indicated 

that his recollection was not so refreshed, and to 
introduce that I think would be highly prejudicial, your 
Honor. 

MR, CUP.RAN: Your Honor, if that is as far 

as Mr. Posenberg had gone in his ouestioning I night veli 
agree v;ith hin, but that is not preciselv v;hat happencd, 
as I recall it. He did indeed do that, but then he 

went on to bring out fron Hr. Phillips that the nane 
Georgie appeared on the docunent,-that it^occurred 'on a~ 
certain date in October, I believe October llth, and he 
asked a numbor of other questions vhich went to what 
appears on the face of the docunent, a docunent which was 
not then in evidence. It went bcyond an attempt to re- 
fresh the v/itness' recollection just by shov;ing hin a 
docunent and asking the question, he went considerablv 
beyond that, and in the light of those questions and 
answers it is the governnenfs position the docunent 
should now be received in evidence. 
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THE CCURT: Ali right. 

MR. ROSENBEP.G: Your Honor, I a^n plared in a 
position any 4 Lne that a witness's recollection is not 
refreshed they can put in whatever damaging material that 
thoy would want to, so by him saying, well, it wasn't 
refreshed, that was the end of it. 

Now you can put in all the 3500 material because 
I touched upon itto refresh other witnesses' *ecollections. 
I don't think that is right, Judge. 

v MR. CURRAII: Our position is if the witness's 
recollection is not refreshed, then the examiner has the 
option of stopping or offering the document, but he doesn't 
have the option of opening the door some more and referring 
to the document, asking about items in the document and 
then saying that the jury is not entitled to see the very 
document which he went into. 

THEOOURT: All right. 

MR. R0SEN3ERJ: That was just to prod his recol¬ 
lection by going further. I thought if I reminded him 
that it was in October that it was in his handwriting, 
this would help refresh his recollection. Well, it 
didn't. 

THE COURT: All right. Yourcbjection is sus- 
tained. I am not going to permit it. 
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MR. ROSENBERG: Thank you, your Honor. 

MR. CURRAM: Your Honor, nay I offer it as past 


recollection recordcd? 

MR. ROSENBERG: Objection. 

THE COUFT: All right. I understand your tuo 
offers. No, I aro not going to take it in. 

Next I understand, Mr. Phillips, that you have 
discussed v;ith Mrs. Rosner and Mr. Siegal tho stipulation 
concerningone Moe Lentini. 

MR. PHILLIPS: That is correct. 

THE COURT: I just want tomake sure that all 
lawyers heard the stipulation before tho jury conos bac!: 
out so that nobody is surprised. 

MR. PHILLIPS: The stipulation is that Moe 
Lentini vas arrested on April 14th by federal authorities, 
that js April 14, 1973, and that he was released from 
custody on bail on May 4, 1973, in the anount of $75,000 
personal recognizance bond srcured by $25,000 cash or 
surety and that he was in custody in lieu of bail during 
the period of tine fron April 14th to May 4. 

MRS. ROSNER: Your Honor, I consented to the 
stipulation on the understanding that Mr. Siegal thought 

it was in his Client's best interest. I have no interest 
in this. 
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* Siegal now in fornus me he doGsn*t want it/ 

V 

so I withdraw my consent. 

MR. SIEGAL: I never asked for that stipulation. 
MR. PHILLIPS: Myunderstanding was from Mr. 

Lopez that it was agreeable to all counsel and that Mrs. 

Rosner hadn't arrived in court and thatfe why — 

THE COURT: That is why I — 

MR. LOPEZ: 'Mr. Phillips came to me with the 
stipulation. I would be delighted to receive any stipula- 
tion from Mr. Phillips. 

I advised Mr. Phillips that this was amatter 
which would have to be stipulated to by Mr. Siegal and Mrs. 
Rosner. 

- ar as the stipulation, I have no standing 
in the matter. It is up to Mr. Siegal and Mrs. P.osner. 

MR. SIEGAL: I don't want to consent to it at 
this time. i will talk to Mr. Phillips a little later. 

THE COURT: All right. Does anybody eIse 
any objections? 

The record should indicate nobody else has any 

objection. 

Why don't you fellows get together. The reason 
for this isthe government was holding open its direct case, 
instead of saying the nagic words, the government was holdin 
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up resting their direct case waiting for this stipulation. 

If you can get togothcr and havo a stipulation, that is 
fine. 

We discussed something in the robing room and 
I might as well let everybody in on it. 

Mr. Richman is going to produce Mrs. Tolopka 
hopefully at 2 o'clock. The government has consented to 
taking Mrs. Tolopka out of turn. I don't know how long the 
defendant's testimony is going to take, but if anyone has 
any objection to taking Mrs. Tolopka out of turn at 2 
o'clock I v/ant to hear about it now.. , 

All right. I assume that there is no objection. 

- There are very real, valid reasons for doing it 

which I don't think I have to go into. 

All right. Mr. Richman, are you ready to go 

ahead? 

MR.RICIIMAN: I am ready. 

THE COURT: Let us get the jury back. 

MRS. ROSNER: While we have this captive audience, 
might I take the opportunity to announce v;hat arrangements 
have been made concerning payment? 

THE COURT: I already did. 

MRS. ROSNER: You did already, Judge? Thank 

yo«. . . _ ___ . 
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MR. PHILLIPS: Your Honor, are we to understanc 

that the defendant Pugliese has rested his case? 

MR. ROSENBERG: Since I have • o more U.S. 
Attorneys, I rest. 

TIIE COURT: No,he has rested. 

Let us get. the jury back in, please. 

(Jury present.) 

THE COURT: All right, Mr. Richman, you nay 

proceed. 


MR. RI CHI LAN: At this time the defendant Benjami 
Tolopka calls himself, your Honor;'"’ ' “ " 1 '**-•*■ 

BENJAMIN TOLOPKA, one of the defendants, 

- - called as a witness in his ovm behalf, being 
first duly sv/orn, testified as follows: 

DIRECT EXAMINATION 
BY MR. RICUMAM: 

Q Mr. Tolopka, you are a defendant in this case, 

I 

are you not? 

A I an. 

Q How old are you, sir? 

A 55. 

Q Are you married? 

A Yes. 

Q Where do you live? - • 
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A 1464 East 233rd Street in the Bronx. 

Q And how long have you lived there? 

A It will be 23 years. 

Q You mentioned you were narried. Can you stato 
your wife's nane? 

A Bertha. 

Q And how long have you been narried? 

A 35 years. 

Q And you are presently living with your wife? 

A Yes. 

Q Do you have anv children? w _ 

A Two. 

0 . State the name and age of eachchild. 

A Patricia, 32, and James, 29. 

I 

Q And does Patricia live with you? 

A ~ No. 

Q Is she married? 

A Yes. 

Q Does she have anv children of her own? 

A Four. 

Q And James? 

A He is single. 

Q So you are a grandfather, right? 

A Correct. _ 
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To lopk a - d i r e c t 

• 

2 

0 

Mr. Tolopka, could you teli us somcthing about 


3 

yourself? 

T The re v:ere you born? 

V 

1 

4 

A 

Up-State, New York, in a tovm of Columbia. 


5 

Q 

And whcn did you cone to New York City? 


6 

A 

1936. The summer of 1936. 


7 

Q 

And sone time thereafter, in approximately 1938, 

* 

8 

you met Hrs. Tolopka and married her, is that right? 


9 

A 

1939. 


10 

Q 

There came a time when you joined the Police 


11 

Force, is 

that correct? 


12 

A 

I did. . .. .. 

• 

.13 

Q 

Ajid can you teli us when that was? 


14 

A 

November 21, 1942. 

S 

15 

Q 

I show you a four-page document. 

{ 

■ 

16 


Is this your application for the Police Force? 


17 

A 

Yes. 

; 

18 


MR. RICHIIAN: If the Court please, I respectfull’ 

' • 

19 

request to offer that as Defendant Tolopka's Exhibit A for 


20 

identification and in evidence. 


21 


MR. CURRAN: Objection, your Honor. There is no 


22 

relevance. 



23 


THE COURT: Let us first have it marked as 

• 

24 

Defendant 

Tolopka's Exhibit A. 

XX 

25 

for 

(Defendant Tolopka's Exhibit A marked 
identification.) 
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tp8 Tolopka-direct 

THE COURT: Docs anv defense counsel have any 
objection to the receipt of this application? 

Ali right. Mark it received in evidence. 

MR. RICHMAN: Thank you, vour Honor, 
(Defendant Tolopka's Exhibit A received in 

evidence.) 

I1R. RICHMAN: May I withhold it at this tine, 
your Honor? I v;ill show it to the jury later on. 

THE COURT: All right. 

Q flr. Tolopka, you were a member of the Poli ce 

Force f rom 1942, did you sav? .... . . ... 

A Yes. 

Q Were you a patrolnan initially? 

A Yes. 


not? 


Q At some point you became a detective, did you 


1946. 


Q And you became a detective and you worked in the 
28th Precinct? 

A That's correct. 

Q How long did you work in the 28th Precinct? 

A 12 or 13 years. 

Q Did you have any specific or special assignncnts? 
A No; in the squad. Evervthing. 
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Q You made ali kinds of arrests? 

A Yes. 

Q And inthe 28th Precinct, did you reccivc anv 
commendations? 

A Yes, many. 

Q How long were you assigned to the 2Gth Precinct? 
A About 12 or 13 years. 

Q And after that you were transferrcd to another 
precinct, is that correct? 

A To the 5th. 

Q And how long did you stay in the 5th Precinct? 

A Until I retired; eight years. 

Q In other words, you stayed there until you 
retired? 

A VThafs correct. 

Q When did you retire? 

A July 2, 1966. 

THE COURT: Before we get into that, will you 
teli us where the 28th Precinct is? 

THE WITNESS: 229 West 123rd Street. 

THE COURT: And how about the 5th Precinct, where 

is that? 

THE WITNESS: 19 Elizabeth Street. 

THE COURT: All right. Go ahead, Mr. Richman. 
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I an sorry to interrupt. 

TH”. WITHESS: Both in Manhattan. 

THE TOURT: Yes. 

q That v;as 2 3-1/2 years on the Torcc, is that 
correct? 

A A littlc more than that, I gucss. 

Q When you retired, you retired with a psn.ion, 

is that right? 

A That 1 s correct. 

q And you received nuncrous commendations, had 

you not? '-r-.il t 

A 41. 

q A»d are you one of the most decorated men in the 

department, if you knov? 

A Yes. — 

Q Did you. during your tenure in the dcpartnent, 

roceive a record of charges as to your coirmendations? 

MR. CURRRN: Pardon me, your llonor, I didn t hcar 

the question. 

THE COURT: I am not sure I understand it. 

Let me see it. Let me see if v,e oan get around 


it. 


(Handed to Court.) 

THE COURT: Mark this as Defendant Tolopha-s 
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Exhibit B. 

(Defendant Tolopka's Exhibit B narked 
for Identification.) 

0 Mr. Tolopk.- 1 ., v/hile you were in the departnent, 
did you receive a copy of those lists of conmendations? 

A Well, we used to get then from tine to tine as 
you got them. 

This is the total sum, I believe,- 
Q Doos that indicate all your conmendations? 

A V7ell, if thcre are 41, it does. 

MR. RICIIMAN: I respectfully offer it at this 
time, your Honor, as Defendants' Exhibit B in evidence. 

MR. CURFAN: Might I look at it, your Honor? 

THE CODRTr Yes. 

(Pausc.) 

^ MR. CURRAN: No objection, your Honor. 

THE CODRT: All right. Does any counsel for the 
defense have any objection? 

There is no objection. It is received in 

evidence. 

(Defendant Tolopka*s Exhibit B received 
in evidence.) 

MR. RICHMAN: At this time, your Honor, I would 
respectfully ask that it be passed to the jury for the 
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jury's perusal. 

THE COURT: .MI right. 

Whi^c v/e are doing it, do you makc an applica- 
tion to have the other exhibit passed around? 

MR. RICHMAN: Yes, your Honor, v:e might as veli 

do both. 

(Pause.) 
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MR. RICHMAN: If the court please, 7. have 

no objection to brcaking nov». 

THE COURT: I think we ought to break 

for lunch now. 

(The jury left the courtroom.) 

THE COURT: I hope you all were watching the 

jury as they went through the last tvo exhibits. They 

spent 22 mir ites by my count. It is indicative of 
the care and concern that this jury is giving to this 
case that they would sit and two at a time read through 
those docunents. 

All right, gentlenen. I^will see you 

back here at 2 o'clock. - :• r^olon 1, . 

(Luncheon recess.) 
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AFTERHOON SESSIOH 


(2:00 p.m.) 


(In open courtj jury not present.) 

T1IE COURT: Mr. Richman, please? 

<* 

MR. RICIIMAH: Yes, your Honor. 

THE COURT: Get Mrs. Tolopka. 

MR. RICHMAN: She is here. 

THE COURT: Let us do it now. 

Bring in the jury, please. 

i 

I hope everybody recognizes that we are taking 
one witness out of the usual order and in the middle of 
another witness, and I assume that everybody waives anv i 
objection that they nay have. - 

Am I correct? 

MRS. ROSNER: Yes, sir. 


MR. F. ,I!ER: 


MR. RICHMAN: 


nore than one witness. 


Yes, sir. 

Your Honor, there nay foe 


We have three witnesses. I 


explained that to Mr. Phillips. That would be the 
daughter and the man that transported !!rs. Tolopka down 


here today. 


THE COURT: I assume everybody waives the 


three witnesses out of turn. 

i 

MR. SIEGAL: Waive. 
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MR. LOPI22: Yes, 

MR. FISHER: Yes. 

(Jury present.) 

TIIE COURT: Ladies and gentlemen, generally 

in a jury trial a witness is called and is then cross 

♦ 

examined. In nonjury trials,where the judge tries the 

case himself, we oftcn take witnesses out of order. 

Today, for a lot of reasons, we are going to take a 
number of witnesses out of order. I don't want you to 
forget the start of the testinony of the defendant Ben 
Tolopka.* You will recall that when you left we had just 
gone through the records, ,tv;o of the records from the . . 

New York City Police Department. . . ../iui:, 

At this point it is my understanding that Mr. 
Richman, on behalf of the defendant Ben Tolopka, calls Bert, 
Tolopka. 

Is that correct, Mr. Richman? 

MR. RICHMAN: That is correct, your Honor. 

i 

THE COURT: All right. Mr. Clerk, v;ould yo 

swear in the witness. 
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B E R T B A 


T OL O P K A, 


called as a wit- 


ness by the defendant Tolopka, being first duly 


sworn, testified as follovs: 


DIRECT EXAMINATIO!! 


BY MR. RICHMAN: 


Mrs. Tolopka, are you the wife of Benjanin 


Tolopka? 


Yes. 


Vtfill you teli us when you were married and 


where? 


i 

I was married January 29, 1939 in St. Adelbert's 


Church on 156th Street, betv/een Melro^e and Elton Avonue 1 ’- 


in the Bronx. 


Have you been living with Mr. Tolopka as man 


and wife since that • day? 


Ever since that day. 


Po you have any children of this marriage? 


les. 


State the name and age of each child?' 


Patricia there will be 33 and James will be 29. 


Where do you live at the present time? 


Pardon me? 


Where do you live? 


1464 East 233rd Street? 


SOUTHCRN OISTRIcr COURT Rt^RTCMi, 0.*. COURTMOUSt 

rov.tr squaiu, ncw vork. «.r. co min 


I 


"H 







gta 


Bertha Tolopka-direct 


3798 


.Q That is in the Bronx, isn't it? 

A In the Bronx f yes. 

Q Mrs. Tolopka, the jury v;i 11 note you are sitting 

in a v/heelchair. V7il3 you teli me why you are in the 

wheelchair? 

\ 

A May 3, 1973 I had a stroke and a slight heart 
attack, heart seizure. - 

Q And are you incapacitated? 

A Yes. I can't move my left hand, left foot, 

can't stand alone. , .. 

. <t 0 . . .Is your husband caring for you at the present 
time? • tiro? ' v. 

A , Yes. He has to do everything for ne; 

bcithes ne, dresses me, does the housework, shopping. 
Everything that has to be done in the house. 

Q Mrs. Tolopka, I v/ould like to direct your 
attention to the period of time about four years ago cr 
three and a half years ago, to August of 1970. 

Do you remembcr that period of time generallv? 

A Well, generally in August I an upstate, yes, 

sir. 

Q In fact, you are upstate for the vrhole sumner, 
are you not? 

A Yes. I am there until about October and then 

•OUTHCRN OISTRfCT COURT MCPONTCR». U.S. COURTHOUSC 
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I cone to the City in October, and I go back there in 


November to vote up there. 


When you say upstate, where is this upstate? 


In Jordanville. 


Is that a house that your daughter owns? 


Yes, it' s a house my daughter owns. 


And when did your daughter buy that house. 


if you recall? 


Nine years ago. 


About 1966, would you say, or '65? 


It will be nine years. 


Is it your policy to go up there in .May and 


return in or about the middle of October? 


Yes, yes. 


And does your husband go with you during that 


period of time? 


Yes. When he's not working he goes back and 


forth with me. 


When you say working, where does he work? 


At the Yonkers Racc Track. 


That is since he is retired from the Polii 


Department? 


A . Yes, since he retired from the Police Depart¬ 


ment. 
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Q What does he do there, if you know? 

A He‘s a security officer there. 

Q And do you know his vorking hours? 

A Well, they are usually starting at 6, but he's 

usually there around 5. He leaves the house about 20 
to 5 every evening. _ 

Q And what tine does he return hone? 

A Oh, 11:30, 12 o'clock. It depends how 

busy they are, what days it is. 

\ 

Q So generally he leaves the house around just 
before 5 and comes back about 12 o'clock or so? 

A Right. That's right. . ... 

Q During the month of August, vas .that the 

'» * * 

system also, he v;as working for the track? 

« 

A Yes. If he works the tracks he's at the trac 

If he's not at the track he's upstate with us. 

Q You.are sure about that? 

A Yes, I an. ■ - - 

Q You don't renember any pajrticular days in 
August of 1970, do you? 

A No, no particular days. No. 

Q But you had a system between you as to when he 
was working and where he would be when he was not 
working, isn’t that correct? 
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.At- Right.. 


Could you teli the jury slowly exactly 


what you mean by this type of svstem? 


A Well, if he v;as not working he’u be upstate 


with us because in August the vegetables are ready. 


the tomatoes are ready. We pick everything and then 


he helps us can and freeze the vegetables. 
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Q In other words, you have a small farm there, is 

k — « % 

that right? 

A Yes. 

4 

Q And he would come in, work a week? 

A Yes. 

Q - And then he would return the next day after he 
finished work, is that it? 

A Ivhen he finished work Saturday night, Sunday 
morning 9.30, 10 o'clook. in the morning he'd be up there 
already. 

Q So it is your testimony that he would generally 
finish work on a Saturday night at the track? .. 

A On a Saturday night, yes. 

Q How do you know Sunday morning he would be up 

there? 

A • Well, I was always there. 

Q How do you know it was Sunday? 

A Well, as a rule when he worked ali week, that 

Saturday he'd get through and then he'd be off the following 
week, so he'd be up there Sunday morning. 

Q Did he ever, to your recollection, miss a day? 
Like, if he didn't work, would he stay in the City an extra 
day? 

A No, no. 
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. _9 - Are you suro of that? 

A I'm sure of that. 

Q I dxrect your attention to the end of August, 
1970. Did something unusual happen that year that nakes 
that year stand out in your mind? 

A Well, in the springtimc my husband's car burnt 
down ' in the spring of that year. 

0 And is that why that year sticks in your mind? 

A Yes. 

Q I diroct your attention to a friend of yours, 
something about a child. Does that bring anything to 

your recollection? 


A To who? . y, 

Q A child. * - 

A A child? 

Q The end of August of that year. 

A Well,Richie's son had an accident in a car, but, 
I mean, he was a teenager already, not a youn, child. 

Q What happened to his son? 

A I think he got hurt with the car on 233rd sone 

place. 

Q How serious was that injury? 

A . It was pretty serious, because I think he lost 


place. 


sight in one eye due to that accident. 
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. -•Q And that is the reason that time sticks in your 
mind more or less, is that right? 

A Right. 

Q Mrs. Tolopka, you realize your husband is faced 
with a very serious charge here? 

A Yes, I do. 

j 

Q And do you realize after I am finished with you 

/ 

someone is going to ask you questions? 

A Yes. That's al4 right. 

0 Did you ever meet me before this case? 

A I met you a veek ago Tuesday. I think it was 

February 19th you came to the house the"first time. . 

Q And I discussed this matterwith you? 

A Yes , you did. 

Q Do you remember me asking a question to you — 
withdrawn. 


Would you lie for your husband? 

A I said no, I would not. 

Q Would you lie for your husband now if I asked 

you? 

A No, I would not lie. - 

MR. P.ICHMAN: Your witness, Mr. Curran. 

MR. CURRAN: No questions, your Honor. 

THE COURT: All right. f!r. Tolopka and Mr. 
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,» 

• 

• 

2 

Richnan 

, would you cone up and help Mrs. Tolopka from 

the 


3 

witness 

stand. 


i 





♦' 

4 


(Witness excused.)_ 


. 

1 

5 


THE COURT: All right, Mr. Richnan, who is 

your 

i 

1 

i 

6 

next witness? 


A 

7 


MR. RICHMAN: John Stasio. 



8 

- 

THE COURT: Mr. Tolopka, in your absence the next 


9 

witness 

your attorney called was John Stasio. I just 

want 


10 

to make 

sure you know what is going on. 


' 

11 

JOHN 

S T A S I 0, called as a witness on behalf 


12 

' '• 

t ■ ' ‘ 

of the defendant Tolopka, being first duly 



13 

• 


sworn, testified as follows: * ' 


“ - y > 

14 

. 

(The witness resides at 1468 East 233rd 


t 

15 

Street, Bronx, New York.) 

i 

- 

16 

DIRECT EXAfllNATION 


. 

• - 17 

BYMC RICHMAN : 



18 

0 

Mr. Stasio, you are a neighbor of Benjamin 



19 

Tolopka, 

are you not? 



20 

A 

Yes. I live two houses on the left of Ben 



21 

Tolopka. 




22 

Q 

How long do you know Ben Tolopka? 

— 


23 

A 

About 18 years I lived in the neighborhood. 


• ’ 

24 

25 

Q 

A 

Have you ever been convicted of a crine, sir? 

Me, myself? No. 

• 
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_Q. What is your business or occupation? 

A I'm a mechanic in the mcvie industry. 

Q What do you do? 

A Fix machinery and equipment that breaks down 
during nights. 

Q Are you married? 

A Yes, I am. 

Q How long are you married? 

A 20 years. ( . _ 

Q Have any children? - - 

A Yes, I do. Tv/o -- 

MR. CURRA1J: Objection, your Honor, on relevancc. 
THE COURT: Yes. It is irrelevant, but he has 
two children. Okay. 

MR.RICHMAN: I don't think it is irrelevant to 

him^ 

THE COURT: It is not irrelevant to the witness, 
I'm sure of that. 

All right, sir. Answer the questions. 

Q Mr. Stasio, since Ben Tolopka's arrest, did you 

find out about the fact that Ben was arrested? 

A Repeat that? 

Q Did there come a time when you found out that 
Ben Tolopka was arrested? 
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_A Yes. I found out on January llth of '73 — of 

'74, I'm sorry. 

Q You just four.d out last month, is that right? 

A That's right. 

Q Would you teli the Court and the jury how you 
found out? - • — 


MR. CURRAN: Objection, ycur Honor, the same 

grounds. 


THE COURT: I will permit it. 

Teli us how you found out. • • 

A On January llth, at approximately 2.00 a.m. — 
2.00 p.n., three agents cane to mv house toquestion ne aboub 
me about Ben Tolopka and at that tine I found out that Ben 
Tolopka was indicted about tv;o v;eeks prior to January llth, 
and this is when I found out. 

Q And you were brought down to Mr. Curran's office, 
were you? 


A Then I was called to Mr. Curran's office, yes. 

Q Did they ask you questions about — 

A Yes. They asked me the same type questions the 
agents asked me and I answered to the best of my knowledge. 
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— Q After he was arrested did you have occasion to 
discuss with people in the community or other persons — 

A After I left, yes, I did, I discussed the case. 

X was interestcd in finding outwhy my neighbor was, you 

know, on a charge like this. I felt it was a misjudgment 
on his part. He never — 

THE COURT: Mr. Stasio, don't teli us what you 
felt. You went around and you talked about it. All 
right. 

Q What is the reputation of Benjamin Tolopka in 
the community for truthfulness and .veracit"'? 

'A He has been a good neighbor to everybody. 

Anybody needs a hand, they go to Ben and he is alwavs 

I 

willing to help somebody out. I for one — 

MR. CURRAN: Your Honor, I don’t mind this, but 
I wonder if he would answer the question. 

THE COURT: Yes. The question is what is Mr. 
Tolopka's reputation, I gather from what you say that he 
has been good to you on occasion. 

THE WITHESS: Your Honor, may I make it ciear 
that I cannot hear too good in my left ear. 

THE COURT: I will be louder. What I want to 
hear from you is what is the man's reputation. 

THE WITNESS: Reputation, as I am concerned, 
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is wonderful. He was a wonderful person since I know hin. 
Q One further question, Mr. Stasio. 

Y °ur house is an identical house to the house 
that Benjamin Tolopka lives in? 

A Yes. The three houses are identical and I own 
one of them, yes. 

Q In order to go down into the basement of your 
house how many vestibules do you have to pass? 

A Well, you come in and there is a little foyer, 
which is a clothes closet, and you cone in and the foyer 
goes off to the livi.ig room, dining room, the bedrooms 
upstairs. uvcuairn. 

. Then you go into another foyer which leads down 

to the basement, which to the right — to the left of it 
is a bathroom,and then you go down to the basement. 

So a total of three foyers, vestibules. 

Q You have been in Ben Tolopka's house? 

A Yes, I have. 

Q Is it the exact same pattern In Ben Tolopka's 

house? 

A Yes, the same identical foyers and vestibules. 

Q Does the basement open up on the living room? 

A No, definitely not . No way of getting into the 
basement from the living room, no. 
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_ Q 1 Show you a photograph or a series of three 

photographs. 

Do you recognize those photographs? 

A Yes/ I do. 

Q Could you teli us what they depict? What do they 

show? 

A They show Ben Tolopka’s house, the side entrance, 
right and left, front entrance. 

MR. RICHflAN: I would offer — 

THE COURT: First we have to have it marked. 

MR. RICHMAN: I am sorry. For the purposes of 
Identification, your Honor,-' 1 C.'"•* '-cn^r. <■:. 

(Defendant Tolopka’s Exhibit C marked for 
identification.) 

THE COURT: The record should reflect that 
Exhibit C for identification is the same three pictures 
which the witness has just referred to. 

Mr. Richman, I assume you are offering them 
at this point. * 

MR. RICHMAN: Thatfe correct, your Honor. 

THE COURT: All right. Show them to Mr. Curran. 
MR. CURRAN: I have no objection, your Ilonor. 

THE COURT: Does defense counsel have any 

objection? 
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MR. RICHMAN: No further questions of this witne< 

your Tonor. 

THE COURT: Hold on. i have a little voir dire 

here. 

Put the exhibit in front of the witness, please. 
In the tiiree pictures, Mr. Stasio, the top one 
there us a white house and right beside it apparently there 
is a red brick structure, 

THE WITNESS: Yes, thafs right. 

THE COURT: You are referring to the white house 
when you identify it as Een Tolopka's house, is that correct' 
THE WITNESS: Thafs right, yes, sir. 

. r. ; /•, • THE COURT: Ali right. . 

THE WITNESS: Tv;o houses to the left of this white 
house is my house. 

THE COURT: Ali right, fine. 

. Does anyone have any objection? 

r i 9 ht. Receive it in evidence. 

(Defendant Tolopka’s Exhibit C received in 
evidence.) 

MR. RICIIMAN: No further questions, your Honor. 

MR. CURRAN: May I, your Honor? 

THE COURT: Yes. 
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CROSS EXAMINATION 
BY MR. CURRAN: 


Q Mr. Stasio/ is Benjamin Tolopka a very good 


friend of yours? 


Yes, I would say he is a good friend, yes. 

The anower is yes? 

And a neighbor, yes. 

The answer is yes? 

Yes, yes. 

Did Benjamin Tolopka ever teli you that he sold 


jewelry? 


^ Yes, I know he sold jcwclrv,- yes .' ' 

Q When v/as the last time you talked to people in 
the community up there about his reputation for truth and 
veracity? 

A Well, to be honest with you, in the neighborhood 
I did not talk to people about Ben Tolopka. 

Q Did you hear Mr. Richman ask you just a couple oJ 
minutes ago — _ - 

A Yes. I spoke to the lawyer. This was taken 
Thursday. 

Q Mr. Stasio, I wonder if you would let me finish 
the question and then you can, within reason, say whatever 
you want. 
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.. _ A Yes, yes. 

Q Did you hear flr. Richman ask you on direct 
examination just a couple of minutos ago if you had 
discussed Benjamin Tolopka's reputation for truth and 

veracity with people in your community? Did you hear that 
question? 

A If he said community, I didn't hear it, no. 

Q But you have discussed his reputation — 

A Yes, I have. 

Q When did you discuss his reputation last? 

• A Last Thursday. , 


Q But not in the community? 




Well, it was in the community. Not with the 


neighbors,no. 


With somebody else? 

Yes. The lawyer. 

With Mr, Tolopka's lawyer? 

Right. * 

Anybody else? , 

And the daughter and his wife and son-in-law. 
The relatives and the lawyer? _ 

Right . 

Anybody else? 
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Q You are thoroughly familiar with the layout of 
flr. Tolopka's house, aren't you? 

A Yes, I an, .. . 

Q I meari/ it is just like your house? 

A Yes/ it is. 

Q Can you see into the bascment of Mr. Tolopka's 
house fron outside the house? Yes or no. 

A Yes, you can. 

Q Just as you can see into your house that way? 
Yes/ you could look into my basement. 

Did you ever meet a man named John Barnaba? 

I didn't personally meet him. • I net>---l saw 


A 

Q 

A 


him several times/ yes. -• •*- -ci,. 

Q Where did you see him? 

A At a friend of mine who owns a - worked at a 
dog and cat hospital. 

Q Is that Richard Forbrick? 

A That's right. He brought a dog there several 
times that I know of. 

Q Richard Forbrick is a friend of yours? 

Yes, Richard Forbrick is a friend . 

About how long have you knov/n Richard Forbrick? 
Oh, about six to seven years. 

Is he a good friend also? 


A 

Q 

A 

Q 
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• 

2 

A 

Yes, he is. 

3 

Q 

A good friend like Ilr. Tolopka is a good friend? 

*< 

4 

A 

Well, Richard Forbrick is more of a friend than 


5 

Tolopka was. 

- 

6 

Q 

flore of a friend? 


7 

A 

Yes. 

- 

8 

Q 

And you saw John Barnaba there at the animal 


9 

hospital? 

• « 


10 

A 

I saw him several times there, yes. I didn't know 


11 

him personally, no 

<- 

_12 

Q . 

Is this going back several years, several years 


.. 13 

ago? 

• 


14 

A 

Well, my friend Richard had a stroke two and a 

c 

. 15 

half years 

ago. Prior to that. It must have been about 

• * — • • 

16 

three years ago, yes. 

. 

17 

Q 

Maybe four years ago? 


18 

A 

No, I couldn't swear, to four years. 

2 

19 

Q 

In any event, it was lonaer than two and a half 


20 

years ago? 

— - . 


21 

A 

Yes. 


22 

Q 

Have you ever been in a place called the Pine 

# 

Vw 

23 

Tree Inn? 


• ■ 

24 

25 

A Yes, I have. It's two doors down from the 

animal hospital, yes. 
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Q Did you ever see John Barnaba in the Pine Tree 
Inn, that you recall? 

A No, I have never seen him in the Pine Tree, no. 

Q You have been in the Pine Tree? 

A I went occasionally with Richie in the afternoons 
to have lunch. I did a litti e work for the doctor. 

Q Mr. Stasio, did Benjamin Tolopka visit at the 
animal hospital from time to time? 

A I will teli you ho\7 this came about. Yes, Ben 
Tolopka came — 

Q First, if i may, the answer is yes? 

A Yes. P ' <.• ■ •' 


- " Q Now go ahead from there. 


. i <.. • 


A Yes, hej|did, because I took him over with me 
several mornings. V7e had breakfast with Richie. I made 
it a point to have breakfast with Richie every morning and 
Ben came with me several times. We had breakfast, yes. 

Q So Ben Tolopka knew Richard Forbrick? 

A Ben Tolopka has a dog just like I have, yes. 
Everybody knows Richard Forbrick, yes. 

Q The answer is yes? - 

A Yes. 

- Q And Ben Tolopka at least a few times with you 
had socialized with Richard Forbrick, having breakfast or 
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2 

whatever, is that right? 

3 

A w ell, if you want to call having breakfast 

4 

socializing, yes. . ~ 

5 

Q What would you call it? 

6 

A Yes. We chit-chat for a few minutes and then 

7 

go home. .. .. 

8 

Q Ben Tolopka is a friend of Richard ForbrickVs, 

9 

too, just like you are, right? 

10 

A No, not just like I am. I was closer to 

11 

Richie Forbrick than Ben Tolopka. 

12 

0 * \ .V 

Q Ben Tolopka was friendly with him? 

13 

• 

A Yes, he knew him. I can't deny he'didn't know 

14 

him. ; . . 

15 

MR. CURRAM: May I have a moment, your Honor? 

16 

THE COURT: Yes. 

17 

(Pause.) 

18 


19 

- ... — 

20 

— 

21 

— 

22 


23 


24 

— 

25 

• 
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Just a few more questions, Mr. Stasio. 


Yes. 


0 I think you testified on diroct exanination 
that the two or three agents camo to your house on 
January llth at 2 p.m. 

A Approximately, yes. i am not sure of the 

time. 

Q But it wasn*t 2 a.m., it was 2 in the after- 
noon r wasn't it? 

A Eight. Two in the afternoon is what I said, 

2 p.m. i rephrased that, I changed that. 

Q How many agents were there? 

A VielX, I don't know. I believe one agent and 
two marshals. i don-t kncw. T hey just identified 

themselves as United States agents and they entered my horne. 
I let them in. 

Q They were polite? 

A Oh, yes. No problem. They were nice. 

Q They askcd you questions? 

A They asked me questions. 

Q You answered their questions? 

A I answered, 

Q Then there came a time after that when you came 
down to my office, is that right? 
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A Yes. They told ne to call you and you 

told ne to cone 9 o'clock Ilonday morning, yes. 

Q And we made an appointment? 

A We made an appointment for 9 o'clock Ilonday 
morning? 

Q And we did meet? 

A Yes, we did. 

Q And was one of the agents present in the 
office when we net? 

A No. That was over my house? No. 

Q Was one of the agents who had been to your hous< 

in my office when we net? .. . i . ice . . • •<..-. 

A No. 

Q Did you ever teli Richard Forbrick — I ask you 
to listen to this ouestion carefully r Mr. Stasio; I 
remind you you are under oath — 

MR. RICIII1AN: Objection, your Ilonor. 

There is no need for that. 

MR. FISIIER: If your Honor please, could the 

next guestion be firstput at the side bar? I have a 
feeling it is going to be objectionable, your Honor. 

THE COURT: Mr. Fisher,you nay be right, but 

unfortunately the only intuition I can go by in 
this courtroom is ny own. I don't know yet. 
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MR.CURRAMs May I, your Honor, have just one 

monent? 

THE COURT: All right. 

(Pause.) 

Q Did you ever teli Richard Forbrick v;hen you 

were visiting with hin at the aninal hospital at any tine 
that one tine you had looked through the basement window 
of Tolopka's house and had seen Tolopka with white pov.’der 
and a scale? 

MR. SIEGAL: I object to it, if your Honor 

please. 

Q Yes, or not. Y'cs, cr r.ot. 

MR. SIEGAL: Object to it, if your Honor 

please. Certainly not binding on Tranunti and not a 
proper question. 

THE COURT: It is not binding on Tranunti, 

but I think it is a proper question. 

A I will ansv/er the question. No, I have 

never seen Ben Tolopka — I don’t knov; what heroin looks 
like, 

Q Let ne ask the question again, ?tr. Stasio,_ 
because you didn't respond to the question I asked you. 

MR. RIC1IMAH: Objection, your Honor. 

THE COURT: No, no. I think he did respond 
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to the quostion. 


MR. CURRAN: Your Honor, if i may, the 

question was whether he ever told that to Forbrick. 
tue COURT: Ali right. 

MR, CURRAN: I submit, your Honor, he did 

not respond. 

THE COURT: Did you ever teli it to Forbrick? 

THE WITNESS: I did say I never did. 

Q You never told that to Mr. Forbrick? 

A Or no one else, no, sir. 

Q Did you ever teli Mr. Forbrick at the 
animal hospital that you had'seen humerous. black people 
entering and leaving Tolopka's house? Yes or no. 

MR. RICIII1AU: Objection, your Honor,.' 

A No, I have never told Richard Forbrick. 


please. 


MR. SIEGAL: Object to it, if your Honor 


THE COURT: He said no, he never made such 


a statencnt. i will permit it. 

MR. WARREN: Your Honor, I think it is in- 

appropriate that the vhole line of questioning is pur-' 
sued about what he said to someone else vhen there has bee 
no direct that needs to be contradicted or repeated. 


THE WITNESS: 


Seems like Richard Forbrick 
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THE COURT: Ilold on. 
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THE WITHESS: I mean, let's face it. 

TIIE COURT: Mr. Stasio — 


THE WITIJES5: Like Richard Forbrick is the 


kingpin. 

TIIE COURT: The only people who can make speec 

ia the courtroom are the lawyers, and only if I permit 
them. Most of the time the only person that can make 

i 

a statement is ne. 


therc. 


THE WITNESS: I am sorry. 1 lost mv head 

• t **.«. rc . « 




TIIE COURT: That is all right. I assume 

it's the first time you are testifying. 

Mr. Curran and Mr. Richman, come on up hero. 

i 

t 

Now I get those vibrations. 

(At the side bar.) 

THE COURT: What is the next?' Is there 


any more tothis? 

I 

MR. CURRAN: Yes, your Honor. Mr. Stasio 

has complained about just referring to conversations uith 
Mr. Forbrick and I just wantcd to do it in order. 

Now, since he said that he not only'never told 
anvbody he sav/ powder dov:n there, but that he never sav; 


SOUTHERN DISTRICT COURT REPORTERS, U.S. CCURTHOUSE 


















Stasio-cross 


3823 


powder down tliere, v/hen he responded the first tine to 
my que st ion, I nov/ propose to ask hin about a meeting he 
had v/ith Agent Shutes and tv/o other officers within about 
five or six v/eeks ago, the middle of January —— and I 
will give hin the date — v/hen they v;ent to see him at 
his house. I am going to ask hin v/hether he ever 

told then that he had seen black people coning in, 
frequenting the defendant Tolopka's residence. 

I also propose to ask hin, yeur Honor — 

MR. SIEGAL: Could I stop you a minute? 

Ishat about black people? I don't get the issue. 

MR.CURRAU: I v/ill bo glad to explain it. 

According to the proof on the governenfs direct case, on 
one occasion at least the defendant Tolopka*s custoner 

i 

iri the basenent v/hen Earnaba delivered the cocaine to 
Tolopka was a black r.ian naned Jinmy, as I recall. That 

v/as in 197 0, according to the government’s case. That 

is the purpose of it, Mr. Siegal. 


MR. SIEGAL: 


I see. 


MR. CURRAH: The other question which I 

propose to ask, and I belj.evc it v/ould be the last one, 
your Honor, is whether he ever even jokinglv told 
Forbrick that Tolopka v/as involvod in the drug businos.s. 

MR, SIEGAL: Jokingly? VJhat do you mean, 
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jha 
kokingly? 

MR. CURRAM: I am going to ask hin if he ovor 

joked about it and then I am going to ask him the 
question ~ 


MR. SIEGAL: What kind of business is this? 

Aren t you getting pretty close to a mistrial? 

You are just gilding the lily. 

MR. CURRAM: I will give you what the proof 

is, Mr. Sieg^l. 

MR. SIEGAL: That is not proof. Jokingly 

is not proof. You are gilding the lily and you are 
right on the line. f,,s - " 'C line. 


MR. .CURRAM: If i can finish, your Honor. 

THE COURT: C.o ahead. 

I 

MR. CURRAM: If he was asked if he ever 

told anvone even jokingly that Tolopka was in the drug 
business and his answer was he could not recall that he 
had and that the onlv person he might have said something 
jokingly to was Richard Forbrick. 

MR. SIEGAL: I object to the form of that 

question. — 


THE COURT: I don't care about your objec- 
tion to the form of the question because I an not going 
to permit it any way. 


CQURThOUSE 
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MR. ELLIS: What about white people coin— 

ing in and out of the house? 

MR. SIEGAL: We understand. We got 

past that alrcady. 

MR. CURRAN: What about the first question, 

your Honor, with respoct to black people? 

MR. RICIIMAN: I don't understand. 

MR. CURRAN: I will nake it very sinple. 

He said in-the presence of his wife and three agents 
that they had seen black people frequenting Tolopka's 
house fron time to tine. He said that six weeks 
ago. I want to ask hin about it. ' ' 

si EGAL: I v/ant to say sonething to you. 

Look over at that jury. 

THE COURT: No, I don't think you should. 

MR. SIEGAL: You better not. 

THE COURT: So far as a character witness, 

this guy has turned out to be — 

MR. SIEGAL: This is beautiful. Any ninute 

now I have to get a mistrial, any second. 

*HE COURT: I don't thinl: you ought to go 

any o.urther into this. I don't think you ought to 
even as); the questions v/hich you propose to ask, the 
three questions, v/hether he ever said that the place was 
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frequentcd by black people, whether he ever said evon 
jokingly — that is out completely — and I guess the 
third one was — 


your Honor, 


MR. CURRAN: I think you have covered it. 


THE COURT: — the white powder one. 


MR. CURRAN: 


Yes. 


THE COURT: I just don't think — 

' -MR. CURRAII: Ali right. 

(In open court.) - - •" * — 


MR. CURRAM: 


I have no further questions. 


your Honor. 


MR. RICHMAN: No further questions, your 


Honor. 


THE COURT: All right. You can step dovm. 


sir. Return to the witness room, please. 
(Witness excused.) 

MR. RICHMAN: At this tine the defense 


calls — 


MR. CURRAN: 


Your Honor, before — 


THE COURT: Hold it. 


Before v/e go 


any further I am going to ask the clerk to open sone 
Windows in this place. In view of the fact that open- 
ing v;indows in courtroon 110 of this building constitutos 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
3 

19 

20 
21 
22 

23 

24 

25 


a threat and dangor of ham to person and prcperty, 

I am going to ask the jury to step out for a nonent. 

) (The jury left the courtroom.) 

MR. CURRAN: Your Honor, before the lecess, 

I 

in the light of the witness' answer to my questions about 
his basis for the reputation for truth and veracity, I 
move to strike the witness' testimony in that respect. 

MR. FISHER: I would agree to strike the 

entire testimony, your Honor. 

MR. CURRAH: _ No, your Honor, I wouldn't 

agree to that. > 

THE COURT: No, I didn't think you would. 

t / Let ne think about it. I knov/,the case, I 

know the facts. I have to just get the name. 

All right, gentlenen. 

MRS._ ROSilER: Michaelson? 

THE COURT: lio, that is not it. We are 

going to take seven to ten minutes ourselves. Come 

back here at 3 o'clock. 

Mr. Siegal, I v/ant to see you in the robing room 

(Recess.) _ 
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(In open court, jury not present.) 

TIIE COURT: Mr. Richnan, do vou intond to call 

another witness out of order or is !lr. Tolopka going to 
take the stand? - ----- 

MR. RICHMAN: One noro, your Honor. 

THE COURT: All right. Dring back the jury, 

please. 

(Jury present.) 

TIIE COURT: Ali right, ladies and gentlemen, 

we are continuing v/ith v/itnesses out of order. 

Mr. Richnan, do you want to call your next 

witness? 

■' mr. RICHMAN: Patricia Ann Puchalski. 

PATRICIA A U H PUCHALSKI, called 

as a witncss by defendant Tolopka, being first duly 

t 

sworn, testified as follows: 

DIRECT EXAMINATIO» 4 

DY MR. RICHMANr. 

Q Mrs.. Puchalski, are you the daughter of 

Benjanin Tolopl:a? 

A Yes. 

Q Are you raarried? 

A Yes. 

Q Do you have any children? 
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A Four. 

Q Youare the ov/ner of a house in upstate Nev; 
York, is that correct? 

A Correct. ' • 

Q Will you teli us where that house is located? 

A On Ilicks Eoad in Jordanville. 

Q And when did you buy that house? 

A 1965. 


Q 

A 

• Q 

living? 


You bought that together with your husband? 
Yes. — ~ 

Can you teli us vhat your husband does for a 

^ • VM ’ • i • 


./ * • 

A 

nilk. 


He drives an oil truck and he also delivers 


Q In other vords, he has two jobs? 

A Yes, nost of the tine. 

, i 

Q I direct your attention to every sur.imer. 

i 

c 

Does.your nother and father cone up to visit you during 
the sunner? 


A Yes. In fact, they stay up there longer than 

I do because the children are in school until the end“ 
of June and they usually go up there early. 

Q Is it a fact that they usually go up there in 

May of the year to opon up the house? 
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A Ye.3, yes, and they put a garden in. 

Q And when do they close the house, if you 

knov/? 

A Oh, October. 

Q Middle or end of October? 

. A Towards the end of October. 

Q I direct vour attention to — by the way,what 
did you pay for the house when you bought it? 

A - $3800. 

Q I direct your attention to the goneral practice 
in vhich your father takes his sunners at the house. 

Does he stay at the house‘ail surxier long?. 

A No. He works at the race track every other 

week. 

0 And does he v/ork on a set nasis, sone kind of 
a systen? 


A Yes. One week on and one week off. 

Q And when he works on, do you know the hours 

in which he works? 

A Five o'clock until 12. 

0 Midnight, is that right? 

A Yes. 

Q • And does he cone up the next day? ■ 

A Yes, the next norning.. 
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Q * Generally he finishes off on a Saturday, docs 
he not? 

A Right. 

• Q So nidnight Saturday he would finished? 

A Right. And then he would cone upstate 

say Sunday morning, he would gct there usually about 9 or 
10 o'clock. 

Q Is it your testinony that he comes up there all 
the time on Sunday? 

A Yes. Ile used to bring us the city nevspaper, 
the- Sunday News, and rolls and buns for breakfast. • M e 
would wait for him. ’' ’ • 1 

•>« Q That is every Sunday, is that right? 

A Yes. 

Q Do you renember any occasion at lcast in the 
last four or five years in which he didn't corae up the dav 
he finished work? 

i 

A No, I don't. 

MR. RICHMAN; I have no further questions. 

• MR. CURRAM: No questions, your Honor. 

THE COURT: All right. Does anyfcody else 

v;ish to inquire? 

All right. You nav stcp dov;n, ma'an. 

(VIitness excused.) 

_ SOUTMCRN OISTRICT COURT RKPORTCRS, U.$. COURTHOUSE 







3032 


MR. RICHHAN: Your Honor, at this tine I 


would j^*Kt lihe to show t)ie picture to the jury of Ben 


Tolopka s house while the transition occurs. 


THE COURT: All right. 


BENJAMIN 


TOLOPKA 


resumed. 


DIRECT EXAMINATIO!! CONTINUED 


BY flR. RICHHAN: 


Mr. Tolopka, will you teli me — 


-THE COURT: Hold on for a second, please. 


Ladies and gentlenen, you recall this morning 


we had arrived at that point in the testimony of 


Mr. TolopJca vhere you wera reviewirig' the. nunber of 


connendations received by Mr. TolopJca, and also you 


revicwed his application to the Police Force. We took 


the other witnesses out of order and we are now going 


_ baclc to the direct examination of Mr. TolopJca. 


All* right, Mr. Richman. 


There cane a time on July 2, 1966 when you 


re ti r 6d from the Police Force, is that right? 


That's correct. 


And wlien you retired you received a pensiori. 


I assune? 


Tliat's correct. 


Could you teli us what that pension is, in 
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• 

2 

what amount? 


3 

A 

It is $7400-plus a year. 

“r. 

4 

Q 

7400 and change, about 7432? 


5 

A 

Could be. _•. 


6 

0 

And you went to work sone place else, is 

■> 


7 

that right 

? * 


8 

A 

I wont to vork at Yonkers P.acewav. 


9 

0 

Did you take a period of time for vacation or 


10 

rest? 

• 


11 

A 

Mo. I started v;hile I v;as on my terminal 

. / ■ • t 

12 

*• • • 1. * .. 

• •• •• • 

leave 

»• •. t t. 

... . ' / 


13 

n 

In other vords, you were continuously. vjorking 

i:\• 

14 

sincc you 

started with the Police Department?.. ... t .. 

c 

15 

A 

That's correct. 


16 

Q 

And how long have you been working with the 


17 

Police Department — I mean v;ith the Yonkers Racev>?ay? 


18 

A 

It v/ill be eight years in April. 


19 

Q 

And could you teli us what you earn there? 


20 

A 

What was that? 


21 

Q 

What do you earn? How much do you make? 


22 

A 

Oh. Right now $36.50 a niqht. 


23 

Q 

And how often do you work there? 

• 

24 

A 

Well, I work more than half of the meet, as a 


25 

rule. 
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Q In other words, just about half or noro than 

/ 

half of the racing season? -.. 

A More than half. During the winter nonths 

I v/ork steady; during the summer months I work one veek 
on and one v/eek off. 

Q Do you do anything elso? 

A I sell jewelry on the side. 

Q Do you have a tax nurnber for that? 

A I do. _ 

Q I show you this docunent entitled "Certificate 

of Authority" from the State of Nev; York. In that 
vour taxpayer' s identification nurhber for yoiir 'jewelry 
business? 

A It is. 

Q VJhere do you buv that jev/elry? 

.i • “* 

THE COUP.T: Ilold on. Let us have that 

docunent marked as an exhibit for idcntification. 

(Defendant Tolopka's Exhibit D was marked for 

identification.) 

i 

THE COURT: Do you rcmenber the last gues- 

tion f Mr. Tolopka? 

THE WITNESS: Yec. 

T!IE COURT: All right. Answer it. Khere 

do you Luy your jewelry? 
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THE ’' ITOESS! and nowery, in various 

Stores there. 

0 Is that generally at the Paramount Jewelry 
Exchange? 

A The Paranount and one next to it. 

Q Let me go back a while, if i may . 

Can you tcll us when you purchased that house 
again, the house v/here you live? 

A 1951. 

0 nhat did you pay for the house at that tine? 

A 11,500. 


o Do you ha ve any raortgago'oh W at the prcsent 
time? i 

A No, I never did. i paid for it- 

Q During the years 1970,^71 and *72 your incone 
was from your pension and fron the track. essentialiy, is 


that right? 


That's correct. 


years? 


And did you file an income tax return for thos 


I did. 


0 I Show you these doounents. Are these copic 
° f your incone tax returns for those years? 

A I handed then to you t yes. 
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TIIE COURT: Let us have them marked for 

identification. _ .... - •• 

(Defendant Tolopka • s Exhibite E and r vere 
marked for identification.) 

MR. RlcmiAH: At this tine, yoU r „oner, 

I would offer then an Defendant-s D, E and F in evi- 
dence. 


MR. CURRAN: Might I look at then. 


your 


Honor. 


THE COURT: Yen, abnolutely. 

(Pause,) 

IIP. CURRAM: Your Ponor, I■ have'no objectio» 

if v/o might have a little time to looh at the doeuments 
and Mr. Riohman vants to continue his examinatio» - 
THE COURT: Yos, why don't you do that. 
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q While the documents were being marked, Mr. 

Tolopka, I put a piece of paper on your dosk. 

Does that represent the drawing you made for me 

at my request? 

A It does. 

Q What is that a drawing of? 

A The downstairs of my horne. 

Q And could you describe it to the jury? 

A Yes. 

You come in from 233rd Street and Ihave an open 
porch, and you come into a vestibule about 8x8 foot with 
a door leading thereto, then there is another. door leading 
into another vestibule about, oh, 8x8 again, and if you 
go straight ahead there is another vestibulethat runs about 
12 feet and it is about 4 feet wide with a bathroom on the 
left and at the end of the 12 feet there is a stairway with 
three steps, a platform, and then four steps. 

Q And that goes to where? 

A To the basement. 

Q And can you describe the other rooms on that 

floor? 

A Well, to the left of the second vestibule is the 
dining room and from the dining room there is a doorvay 
leading to the kitchen, I have a pantry there, and to the 
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right of the second vestibule I have a living room. 

Q You were sitting here during the testimony of 
John Barnaba, were you not? 

A I was. 

Q Did you know John Barnaba? 

A I do. 

Q And did you know him by another name? 

A Yes. I knew him as John Bonneville. 

Q Will yo.uteli us how you met John Bonneville or 

John Barnaba? 

A The first time I met him I was up-State. I have 
a sister that lives in Clinton. I 'was going to see rr.y 
sistor and Fred Lalli and his wife were going to visit John 
Bonneville and they stopped there first, and that was the 
very first time I saw him. 

Q When was that, what year? 

A Oh, that was probably '67 or so. 

Q And when did you see him for the next tine? 

A The next time I saw him was in 1970. 

Q Could you teli us the circumstances under which 


you saw him? 


Yes. 


Q And the approximate time. 


.A, While I was up-State in 1970, about April or 
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May, my wiring on my car went on fire and my wiring burnt 
up and the car had to be towed to a shop, so that when I 
got back I needed a car. 

So I wanted to get something old while that was 
being fixed, and I went to- his lot that is in the neigh- 
borhood, used car lot. I knew one of the fellows there 
and they again introduced me to John Bonneville. I didn't 
remember him from the time I met him up-State. 

He told me he could get me a car. So I gave him 
my name, I gave him my telephone number. 

About two days later he came to the house and 
he told me he's got a nice car.for me, it's an old car, .r: 
it's going to cost $500, but he needed $300 as a dcposit: 

So I gave him the car and he -- I gave him the 
money and he told me he would bring the car the next day. 

He never came back, so I went looking to the car lot for 
him and nobody say him there. 

I kept going back looking for him and I couldn't 
find John Bonneville no more. 

% 

So the next time I saw him was about in November 
of 1970. At that time I spotted him by the lot and he.and 
I got into an argument over my $300 and we threw some 
punches and eventually he went inside and he brought out my 
$300. 
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Q He gave you back the money? 

A He gave me the money back and kept screaming. 

He is tellmg me he will get even with the Pollacks on 

account of that, and me and him didn't speak to each other 
again for a long time. 

Q Did this happen in November of 1970? 

A This happened in November, because at that time 

I had already gotten another car and in checkingI registercd 
it, I believe, November 3rd of 1970. 

Q When for the next time did you see John Barnaba? 

A Well, I sav; him a few times around the neighbor- 

hood there, but we didn't speak. n ’ v • ■"* - 

Next time I sav/ him was the summer of 1971, 
while I was working, he came to the track and I guess he 
spotted me,because he came over and he said, "i want to 
apologize for the disagreement we had or the fight we had." 

So we shook hands and I said — i asked him why 
he did that. He said he didn't intentionally try to beat 

me, he said he had to run away because some kidnappers were 
after him. 

Q Where did he go, did he teli you? 

A He said he was over in California with his 
brother. 

Q And this is during the year 1970? 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE, NCW YORK. N.Y, CO 7-4580 













3841 


** Tolopka-direct 

A This is parts 0 f 1970. I understand he came back 
and forth a few times, but I could never find hin. 

Q When aftSV the spring of 1971 did you see John 
Barnaba again? 

A Oti, I saw him a few times by the lot afterthat. 

I used to get my gas there and this fellow Paul used to run 
the lot and he is a retired jeweler, so I used to stop in I 
there and he would be telling me how to check jewelry, 
this and that, so I saw him there a few times after thaL. 

Q Vou didn't socialize with Barnaba, did you? 

A Never,never had a cup of coffoe with Bonneville. 

Q Did you consider hin a friend of yours? 

A No, I don 1 t, especially now. 

Q I diroct your attention now to May or June of 

1373. Did you have an ocoasion to have John Barnaba oome to 
your home just recently? 


Yes. 


Jiouse? 


Q And what was the purpose of his coming to your 


ville. 


A Well, first I got phone calls from John Bonne- 


And? 


A And he cailed me up and wanted a wristwatch for 
his daughter. He told me his daughtor was goin, to 
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graduate and he wantcd to know if i would get hi „ , v;rist _ 
watch. and I kept telling hi. my „if e had the stro);e ^ 

1 9Gt ° Ut ° £ th ° h —• I can-t go downtown. 

So then eventually one night he came there, 
on myporch, and I went out thore and spoke to him 

agam and again he asked me about the wristwatch and again 

^ told him X can 1 1 at *+• {+. r. , . 

get at for him. I even offered to send 

him down thero to get it hnt- v,„ 

° get it, but he says, "Don-t get it until 

I let you know." 

0 That was the lact- 

-Last time you sav/ him before this 


trial? 


That is the last time i 


trial. 


8aw him up until this 


Q Vou heard Mr. Barnaba testify that he had a 
narcotics transaotion with you in August of 1970 . 

A I heard him. 

Q Did he have a narcotics transaotion with you? 

A «e never had no narcotic transaotion. He 

never came to my house at that time when he says he was 
there. 

Q Has he ever been into your basement? 

A He was never in my basement. 

0 What «ere you doing during the period of August, 
the end of August, 1970? 
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A Well, I was either working or I was up-state. 

Q Can you be more specific as to dates you were 

working? 

A Well, I haven't got the dates here with me. 

Q I Show you this document. Would this refresh 

your recollection as to what dates you were working? 

A I think — oh, unless it is — 

THE COURT: Have it marked. 

MR. RICHMAN: Your Honor, if I might, I would 
like to offer the diagram as, I believe, Tolopka's Exhibit 
^ identif icat ion and in evidence. 

THE COURT: All right. Mr.’ r ToIopka, the 

diagram which is your Exhibit G for identification — 

MR. CURRAM: No objection. 

THE COURT: You might not have anv objection, 
but they might. 

Is that an accurate — 

THE WITNESS: As accurate as I can make it. 

I am not that good at drawing. 

THE COURT: That is an accurate representation 
of the first floor of your house? 

THE WITNESS: Yes. 

. THE COURT: Does defense counsel wish to inspect 

it? 
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talking August, 1970? 

MR. RICHMAN: August of 1970. 

THE COURT: We are talking about August of 

1970. 

* 

A I do this all the tine. 

THE COURT: August, 1970, particularly. 

A When I work that shift I leave the house about 

1° or a quarter to 5 and I get there 5 o'clock, five after 
sometimes. 

Q So it's your testinony at least for those ^ 

. particular days that you were at the track, is that right? 

A Positively. Poliri ve i-». 

. ' • ■ -Q . You keep a memorandum book as part of your 
requirenents as a security officer at the track, do you not? 
A I do. 

Q I show you these documents. Are these the 

memorandum books that you keep? 

A Yes, they are. 

THE COURT: All right. Mark them for identi- 
fication, please. 

(Defendant Tolopka's Exhibit I marked for 
identification.) 

Q T would respectfully request, Mr. Tolopka, if 

you would turn those books — I believe there are two 
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i'. • Curran. 


books encompassing that time period — to the date in 
Augus t you say you started working y our most rocent tour. 

liR. CURRAN: Your Honor, may I ask i£ this is 
for refreshnent of recollection. 

THECDURT: I don•t know. 

MR. CURRAN: I object if it's not. 

MR. RICHMAN: l£ the Court pleases, I uould offer 
those portions of that book that pertain to the time period 
as Defendant's I in evidence. 

THE COURT: Ali right. Take a look at them, Jir. 


MR. CURRAN: Your Honor, may I ask are both 
books being offered as Exhibit’l for Identification. 

THE COURT: I gather they are, those portions 
which cover the period. 

0 While you have those books in your possossion, 
would you turn to the eariy part of October of 1970. 

A Yes. 

Q Would you teli us if it refreshes your recol- 

lection as to when you wore working in the eariy part of 
October? 

A I worked October lst, 2nd — 

MR. CURRAN: Your Honor, may the record show the 
witness is reading from the book in response to the question. 
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THE COURT: Yes. 

THE WITNESS: I am. 

A The lst, 2nd and 3rd of October. 

I was off October 4th to the llth. 

Then I worked 12th, 13 th, 14th, 15th, 16th and 
17th, and I was off — well, the track closed. 

Q Now, when you were notworking at the track, where 
were you? 

A I would go up-State to the Town of Warren. 

Q VJhat was the practice? 

'• ' ,;A Wel1 ' the night I finished, if i finished Saturda- 
night ~ v;e gencrally finished pretty late Saturday; 
Saturdays is a late night; probably quarter after 12 or so, 
12.30 — I would go hone and get four, five hours sleep, 
set the clock for about 5 o’clock in the morning, and I 
would leave the house, I would stop on White Plains Road 
and pick up a newspaper, go to Katonah Avenue and get rolls 
and buns, and I would up-State. 

Q Was that your practice everytine? 

A My practice every sununer, yes, fron spring till 

fall. 

Q You never deviated from that? 

A No, not that I remember. 

Q Any day in 1970 that you recall that you didr.'t 
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go up there after you finished your tour of duty at the 


track? 


No, I don't. 


Q So these events that Mr. Barnaba testified to 

could not have happened, could they? 

MR. CURRAN: Objection, your Honor. 

A Impossible. 

MR. CURRAN: Objection. 

THE COURT: Sustained. 

MR. CURRAN: Move to strike. 

*. ...-THE COURT: Yes, granted. 


Did they happen, .Mr. Tolopka? 


P J" - M 


A No. 


MR. CURRAN: Objection, move to strike. 

THE COURT: No, I will permit it. Go ahead. 

Q Please ansv/er the question. 

THE COURT: He has already answered.the question 

MR. RICHMAN: I didrft hear the answer. I was 
listening to Mr. Curran's objection. 

A I said no. 

Q Mr. Tolopka, before the date of your arrest * 
dxd you know any other person in this room, any other 
defendant in this case? 

A I never saw any of these defendants before this 
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time in my Hfe, I never spoke to any of them, never 

associated with any of them, don't hnov, thom at ali, and 
they didn't knr W me. 

0 I direct your attention to December of 1373 , 

jUSt tW ° and a half ago. is that „ hen you vere’ 

arrested? 

A It was. 

Q Can you teli us „hat happened at that time? 

A I v;as going to vork on 

MR. CURRAN: Objection, your Honor. 

THE COURT: y es T • 

* I think this may be far afield 


irrelevant. 


J rrc 


MR.RICHMAN: I vithdraw it, your Honor. 

0 in any event, you were not arrested until 


December ,1973? 


5, 1973. 


Tolopka. 


Honor. 


A That correct. i wasn't indicted until Decembe: 


THEOOURT. All right. Don't volunteer, Mr. 

MR. RICHMAN: If i might have a moinentf your 

THE COURT: Sure. 

• (Pause.) 

m - RICI,tM! 1 have no further ouestions. 


SOUTHERN DISTRICT COURT REPORTER*. 0.*. 


COURTHOUSE 

















1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 

2 xx 18 

19 

20 
21 
22 

23 

24 

25 


3851 

hp7 Tolopka-flirect 

TIIE COURT: Wait a second. I just want to make 
sure. Are you offering those memo books and that other — 
MR. RICHMAN: At this time, your Honor, I offer 
everything except the letter from the track that refreshed 
the recollection of Mr. Tolopka. 

THE COURT: All iight. 

MR. RICHMAN: I respectfully request the jury 
have the opportunity to look at them at this time. 

MR. CURRAN: Objection to the memo book, your 

Honor. 

THE COURT: Let me see it. 

, Anybody else have any objection? . . > •..* ' < 

MR. FISIIER: May I confer with Mr. Richman? 

THE COURT: Sure. 

All right. Exhibit D will be received in 

evidence. 

(Defendant Tolopka's Exhibit D received 
in evidence.) 

MR. RICHMAN: If your Honor pleases, I would 
offer the tax forms in evidence as well. I believe Mr. 
Curran is making a decisi.cn as to what he wants to do. __ 

MR. CURRAN: Your Honor, I have what have been 
marked E and F for identification for 1971 and 1972. 

I have no objection. 
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THE COURT: Ali right. 

MR. CURRAM: 1 thought Mr. Richman had referred, 
however, to three returns in his questions. 

THE COURT: No, I don*t think so. 


Honor. 


MR. CURRAM: Ali right. No objoction, your 
THE COURT: Does anybody else have any objeotion 


to Mr. Tolopka's tax returns? 


All right. Received in evidence. 

(Defendant Tolopka's Exhibite E and P received 
in evidence.) 

THE COURT: Does anybody eise havo objeotion 
to Defendant*s Exhibit I, the memo books? 

A11 ftgbt. They are received. 

(Defendant Tolopka's Exhibit I received 
in evidence.) 

MR. CURRAN: Your Honor, might I ask if the meno 
books are being received in their entirety or the portions 
to which Mr. Richnan eddressed questions. 

THE COURT: I assume ifs only the portions to 
which the questions were addressed. 

MR. CURRAN: i am entirely i„ y our Honor*s hands. 
1 just raised it. 

THE COURT^ i assume ifs only for the period of 


SOUTHERN DISTRICT COURT REPORTERS. U.S. 


COURTHOUSE 


















3853 


J 1 

hp9 Tolopka-dircct 


2 

time. 


3 

MR. RICHMAN: That is only what the offer is for, 


4 

your Honor. 


5 

THE COURT: The only way we can do it is if 


6 

necessary at scme time to break them apart. I don't think 


7 

| 

8 

we have to do that now. 


(Pause.) 


9 

MR. RICHMAN: No further questions, your Honor. 


10 

THE COURT: Ali right. flr. Curran, you may 


11 

inquire. 


,2 

MR. CURRAN: Thar.k you. 


13 

Might I have the defense exhibits, please. 


14 

MR. RICHMA.N: Your Honor, I don't bclieve the 


15 

memo books were shown to the jury. 


16 

THE COURT: No, they weren't shov;n to the jury. 


17 

Mr. Richman. I suggested that if we get down to where 


18 

we have to show them to the jury we will have to split 


19 

them apart. You want to do it now? 


20 

MR. CURRAN: Whatever your Honor wishes. 


21 

MR. RICHMAN: I would wait until tomorrow morning 


22 

your Honor. 


23 

THE COURT: Ali right, fine. 


24 

.... 


25 

. - * M . . . 


- 
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CROSS EXAMINATIO!! 

BY MR. CURRAN: 

Q Mr. Tolopka, you were a detective for about 
hov; many years altogether? 

A Nineteen or 20. 

Q And a patrol officer or uniform patrolman for 
the first five, four? 

A First three and a half or four* I guess. 

Q Detective is the civil service rank of patrol- 

man, is that right? 

It's not a civil service rank. It's a pro- 

Patrolman is a civil service rank? 

That's correct. 

You are assigned to the Detective Division? 
That's correct. 

While you were a detective you testified in 
times? 

I did. 

Made many cases? 

I did. 

Uhen vere you assigned to the 20th, from what 
year to what year? 

A From 194G till 1958. 
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q That was entirely as a squad detective there? 

A That's correct. 

q And from 1958 until your retirement you were 

assigned to the 5th Squad? 

A That's oorrect. 

THE COURT: I thought the testimony was the 

5th Precinct. Is that the same thing? 

THE WITNESS: V7ell» it's the sarne thing. 

THE COURT: Is there a difference/ 

THE WITNESS: No. Each precinct has a 

squadroom and the detectives are generally upstairs in the 

squadroom. .‘ r 

q \7hen you were working as a detective in the 28th 

were you assigned to narcotics cases as such? 

A Assigned to their.? 

q To investigate them. 

A Yes, I had some investigations on narcotics 

cases* — 

q By assigmuent? 

A Yes. Not from the Narcotics Squad. Out 

of the squad. 

q And you made narcotics arrests in that period? 

A I did. 

q Made many of them? 
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Q Quite a fev/ I would say. 

Q About how many would you estimate? 

A Oh, I have no idea. 

Q Twenty? 

A At least. 

Q flaybe more? 

A Maybe more. 

Q Did you make cases involving both heroin and 

Cocaine at different times? 

A I did, and marijuana. 


• ■ Q About how many timos would vou say that you 
made a cocaine case or arrest? • - • 

MR. RiaiMAIl: Your Honor, I would object to 


this and request a side-bar. 


THE COURT: You want — 

MR. RICHMAN: I object to the v/o r d "make," 

unless Mr. Curran is making this case. 

i 

THE COURT: Ho, I will permit it. It is 

comnon police parlance. I 

0 You undstood vhat I meant, didn't you, Mr. 
Tolopka? 

A Did I make arrests for it? 

Q Yea, You understood that? 

A Yes. I made arrests,- yes. 
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Q And you understand the word "nake"? I didn't 
use that in any sense that you didn't understand, did I? 

A No, not to make arrests. 

Q Did you make cocaine arrests? 

A I did. 

Q About hov; many? 

A I have no idea. nave to get the records. 

0 Would it be fair to say that it v/as more than 


A Possibly. 

■ Q As an experienced pol ice officer vho nado 
arrests in cocaine mattors you knev that cocaine vas not 
•legally in the United States, didn't you? 


No, I know it is legally in the United 


States also. 


Q And the arrests that you made for cocaine, 
did any of those cases involve cases of cocaine legally 
in the United States? 

A Tossibly. 

Q Don't you know what happened to the cases after 

you made the arrests? 

A Yes. 

Q V.’ere any defendants lct go because the cocaine 


vas — 
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A I never had aiy — 

Q Might I finish the question, Mr. Tolopka? 

MR. FISHERj Objection, if your Honor please. 

RM. CURRAN: I have no objection, but 

may I finish the question. 

THE COURT: Finish the question first and 

then we will hear the objection. 

Q In any of the cases v/hich you made involving 
cocaine, to your knovledge, did any of those defendants 
get acquitted because the cocaine was legally in the 
United States? 

MR. RICIIMAIJ: Objection, your Honor. 

That is a federal thing. 

THE WITNE5S: I will answer that. 

THE COURT: Now I have a dispute between 

lawyer and client. 

I gather, Ilr. Ficher, you also had an objection 
before or started to. 

MR. FISHER: Yes, your Honor. 

THE WITNESS: Should I answer that? 

THE COURT: Don't be so anxious. 

THE WITNESS: Mr. Curran is looking at me, 

so I didn't knov/. 

THE COURT: No, he was really looking at me. 
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2 


All right, I will sustain the objection. 

• 


3 

Go ahead 

, next question. 



4 

Q 

VJhen you v-ere a detective, Mr. Tolopka, did 



5 

you know 

whether possession of cocaine was a violation 



6 

of federal as well as state law? 



7 

A 

No, I didn't. We didn't have the sane 



8 

laws as 

you do. 



9 

Q 

No, that wasn't what I asked. Did you knov; 



10 

it was also a federal criir.e as well as a state crime? 

- 


11 

A 

I would say yes. 



12 

Q 

You knev? that? 



13 

A 

Yes. - Ver* 



14 

Q 

And the sane v?as true of heroin, v;as it not, 


• • 

15 

to your 

knowledge? 



16 

A 

Yes, to my knowledge, yes. 



17 

Q 

When you were a police officer and a 



18 

detective those 24 years approxinately did you have any 



19 

income other than from your job as a police officer? 


. 

20 

A 

Did I work another job? Is that what you 



21 

are saying? 



22 

Q 

All right, let's start v/ith that. - 



23 

A 

NO. 



24 

Q 

Did you work another job? 



25 

A 

No. 
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• 

2 

Q 

You did not? 


3 

A 

Nc. 

\ ' 

4 

Q 

At any time? 

• 

5 

, A 

No. 


6 

Q 

While you were a police officer? 


7 

A 

No. 


8 

Q 

Now let me ask another question. Did ycu 


9 

have any 

other incone from any source while you were a 


10 

police officer? 


11 

A 

Well, my v/ife worked for a while, if that's 

' • •• 

12 

incone. 

■ • ' ••• • ■ . 


13 

O 

Did your wifc work-vhile vo.u v.’ero a police offi- 


, M 

• cer? 


| 

15 

A 

I believe she did, the first year or two. 


16 

Q 

Up until about '44? 


17 

A 

Well, she worked part of the time when ny daught 


18 

was born 

. Maybe '43. 


19 

Q 

For a year or two? 

0 * 

20 

A 

Yes, and ali the time before that. 

• 

21 

Q 

After, let's say, 1944 did Mrs. Tolopka work 

| 

22 

and earn 

income? _ 

L- 

23 

A 

No. 

• 

f 

24 

Q 

After 1966, when you retired, had Mrs. *olopka 

25 

worked. 

before her sickness or her illness? 

\ 

, i 

* 
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A No. 

0 Other than your work with Yonkers Raceway, 

have you earned any other moneys working since 1966? 

A Since 1966? 

Q Since your retirement. 

A Yes. 

q Is that selling jewelry? 

A A little of it. 

Q Any other incone? 

A Well, whem I am upstate sonetimes I give 

somebody a hand { chey night throv; ne a $10 bili, or , , 

something like that. ItVs ;nqfc. nuch of an incorje, ,-^ufe L . 
helping the farmers nay bring me some fercilizer•or some¬ 
thing for the garden. 

q Other than that? 

A No. Just pension and Yonkers 

Q Now let me ask you, other than your salary 

when you were a police officer and the moneys which you 
earned after you retired by vray of your jewelry sales and 
your v/ork at Yonkers and, of course, your pension, you or 
Mrs. Tolopka have any other sources of income, vhether f 

from jobs or anything else? 

A I don't earn anything anvv;here else, no. 

q Do you have any other noney which nay earns 

i 
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interest? 

A Yes. Money in the bank earns interest. 

q How much money in 1970 did you have in the bank 
earning interest, approximately? 

A 1970? 

q Approximately. 

I 

A Oh, betveen 30 and 40 thousand, I would sav. 

Q And was that monevs that you had saved over 

the years as a polire officer? 

A That's correct. 

q What vas your top salary when you retired in 

1966 as a third grade detective, what ~vefc5‘-*'bu-naking' 
anually? 

A I think around 13,000 or so. 

Q Might it have been less than 13,000? 

A Maybe dollars less, not too much less. 

Q Might it have been 11,313? 

A No. It vas 12-sonething. 

q You are certain of that? 

A I an quite certain. 

q You are certain it v?asn't 11,313? - 

A No, can't be, because I get half of my pen- 

sion — half of my salary. I am almost positive it vas 

12 ,000-sonething. 
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+ 

2 

Q 

Hasn * t there been some slight increase in your 

t 

p* 

3 

pension 

since you retired? 


L 

4 

A 

No, no, none. I get the same 

pension ali 


6 

the time 

• 



6 

Q 

Didn't you originally get about $6300? 


7 

A 

No. Well — pension? 


-• 

.8 

Q 

Yes. 

... 


9 

A 

Well, they adjusted it one tine. 

but they 


10 

adjusted 

it because I went back in the job. 

I retired. 


11 

I pulled my papers back out, and I went back 

to get an 

• * *•*. 

• 'V- ■ {2 ■' 

increase 

• 



13 

• 

... , t . ,, 

0 

You retired Julv 1, 1966? 

1 


14 

A 

Yes, but I was supposed to retire 

before that. 


15 

Q s 

But your final retirement was July 1, 1966? 


16 

A 

I think it's July 2nd. 



17 

Q 

July 2, 1966? 



18 

f 

A 

Yes. 



19 


- 



20 





21 





22 



— 

Cvi 

23 




• ■ 

24 

25 


• 
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Q And was not your annual pension at which vou 
retired back in 1966 about $6000? 

A Well, technically, no, because then I got 

back pay. The pension that I retired on started as 

of July 1, 1966. They might have sent me sone checks 
based on 6800, but then they made up the difference. 

Q And it is — 

A It is 74 00 v/hatever. 

Q And it is your testimony in anv event you wero. 
making in the area of 12 to 13 thousand dollars when you 
retired? . 

A That's to the best of my recollection, vefc. 

Q And in 1970 it is your testinony that yoxw had 

how much noney in the bank? * / 

A Oh, I'd say between — 

f<R. RICHMAM: Asked and answered, your 

Honor. 

MR. CURRAN: I didn't recall the answer, 

your Honor. 

THE COURT: Ali right. Go ahead, let it 

go. 

A Between 30 and 40 thousand. 

Q And that was earning interest? 

A It was. I hope so. 
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You receivod income on it? 


38G5 


A Yes. 

Q In addition to the 30 to 40 thousand dollars 

that you had in the bank in 1970 did you own any securi- 
ties? 

A ' Sorae stoiks. 

Q About hov/ nuch vere they worth in 1970, approxi- 

mately? 

A Oh, I have no idea. - Maybe 15,000. 

Q And there vas dividend incorae on them? 

A There vas. There stili is. 

• Q And the 30 to 40 thousand dollars that vas • 

in the savings bank in 1970, did that accumulate 
steadily over the years or did that cone in lump sums? 

A Steadily over the years, and v/hen I retired 
they gave ne $13,000 in cash out of the pension fund. 

Q And you put that in the savings bank? 

A I did. 

Q All of it? 

A All of it. 

Q Deposited that in the bank? 

A Oh, positively. 

Q And how nuch did you save as you went 

along over the years to nake up this 30 to 40 thousand? 
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A Hov; much? 

Q Yes. 

A I have been working for 40 years, Ilr. Curran, 

and I try to save two, three thousand a year. I 
should have much more than that. 

Q Were you saving tv?o, three thousand dollars a 
year v/hen you were a patrolman in 1942? 

A I certainly vas. 

Q Hhat were you making in 1942 as a patrolman? 

A Oh, I don't know. When I started I wasn't 

making it. 

0 You started v»ith $1,320 a'year;'didn't you? 

A Six nonths. * 

• . • • ' • 

Q You didn't save tv?o to three thousand in that 
period, did you? „ * 

A Mo, not the first year, but I saved more than 
that later on. 

Q The second year, in 1943, your salary was $2000 
a year, right, approximately? 

A I don't recall. 

Q Does it sound about right? - 

A No, I think it was more. It doesn't sound 

right. 

Q How much v/as it nore? ~ 
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A I know it vas $2000 — 

q In 1945 v;asn't a patrolraan making 2520 or 

almost F.3000? _. 

A It was almost $3000 I think once you passed 

your probation period. 

Q And how long were you a patrolman at $3000? 

A Three years and some months. 

Q In those three years you didn't save two to 

three thousand dollars, did you? 

A I might have. ' I'm very tight. 

0 That vould be — I think if you^can do it that 

v/ay it would be more than tight. , w ... u . 

MR. RICIIMAIJ: Objection to the connent by 

« 

counsel. 

Q In any case, !lr. Tolopka, beginning when 

you became a dctective, v/ere you able to save more money 
as your salary increased? 

A I guess so. 

Q And when did you buy the securities vhich you 

held in 1970? • 

A Oh, when did I buy then? It started, the 

first time I bought something was probably in '47 or 

•48. 


Q 


V7ere those the same securities you owncd in 
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1970? 

A Well, sone of them. My broker sold some and 

* 

then keeps buving ther.i and changes it around, but they 
started with the same secruities. 

Q You have had a stockbroker v?ho handled your 
account? 

A Yes. 

Q What brokerage firm? 

A Well, I had Thomson & McKinnon and a fellov/ 

by the name of Israel. 

0 In 1970 v’ho v;as your broker? !■. '< t.*r 

A 1970 it's Israel, j- i 

Q Were you buying and selling securities in 1970? 

A I don't know about 1970. I don't know v/hat 
years I actually bought and sold. 

Q You don't reiAember back in 1970 whether you 

bought or sold stock? 

A No, no, I don't remembcr. 

Q How about 1971? 

A Possibly. I don't remember though. I'd 
have to look it up. 

Q 1972? 

A I don't reriember selling or buying any 


25 


in '72 
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• 

2 

Q 

I think you testified you bought your house. 

c 

3 

the one on East 233rd Street — 

c 

4 

A 

That's correct. 



Q 

— in 1951, is that correct? 

- 

6 

A 

Right, right. 


7 

Q 

I believe you testified you paid $11,500? 


8 _ 

.... A 

I think it v;as eleven-five. Eleven or 


9 

1 

eleven-five. I'm not positive. 

i 

10 

Q 

And mo mortgage? 


11 

- A 

Ilo mortgage. I paid cash for it. 


... .12 

Q 

Was. that cash v:hich you had saved since 1942 — 

• .*/ .* • 

13 

• 4 . 1 . 

A 

That's right. 

1 

14 

Q 

May I finish the question just so we are 


15 

sure vhat 

I air. asking? 


16 


Is that also cash you saved since 1942 when you 


17 

became a 

police officer? 


... 18 

A 

Saved it before that even. I worked before 

1 

19 

'42, Ilr. 

Curran. 

! 

20 

Q 

What were you nal:ing in 1941? 

\ 

21 

A 

How nuch v/as I making? 

1 

22 

Q 

Yes. 

(. 

23 

A 

Vlell, I was working for the Sanitation De- 

• 

24 

partment 

I think it v/as 1860 a year. 

l 

» 

1 

25 

Q 

One thousand eight hundred sixty? 
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A Yes. 

Q And was some of that money you saved before 

you became a pol ice officer used tov/ard your house? 

A It was. 

Q And the money you saved while you were 

a police officer, was some of that used? 

A It was. 

Q Yflhen you paid for the house in cash in 1951 
did you stili have cash in the bank? 

A A little. 

Q ' How much? 

A I don't renenber. • 

Q About? 

A Probably a few hundred dollars. 

Q So the 30 to 40 thousand dollars and the 

securities were ali put into the bank and acquired after 
1951, is that right? 

A Yes. 

i 

Q With money you saved as a police officer? 

A * That's correct, police officer and since I've 
been working. 

Q Did any of that money come from your jewelry 

work? 

A I didn't sell jewelry then. 
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Q No, at any time up to 1970. 

A NO. 

MR, CURRANj Withdraw it. I'm sorry. 

Q In 1970 were you selling jewelry? 

A A little. 

I 

✓ ^ t 

Q How rnuch would you say you made in 1970 fron 
jewelry sales? 

A Well, I was more or less doing favors for people 
in 1970. 

Q How rnuch would you estinate you made in 1970 
from jewelry sales, approximately? i..o , ; 

A Maybo a couple of hundred. ' ' . 
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C 

has it? 


y. ur tax return for 1973 hasn't been filedyet, 


A I haven't had a chance. I'm here every day. 

Q Mr. Tolopka, in 1970 you had income from your 

savings and from your securities, right? 

A Yes. 


Q And from your retirement pay? 
A. Yes,- ...... . 


Q And from your work at Yonkers? 

A Yes, and Unemployment, also. 

Q And that's it, is that right? _ . 

A And Unemployment. I get. Unemployment when I'n 
not working. 

Q Is that the extent of your income? 

A In 1971, yes. - 

Q In '70? - ~ 

A .'70, 

Q That is the only income you had? 

A Right. 

Q And Mrs.Tolopka had no income in 1970 of her 

own? 

A No, she didn't work. 

Q When did you first get into the jewelry businessi 

A Oh, when I first went to work in the Fifth Scruad 
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the fellows used to go in there and talk to the jewelers 
and so forth. 

Q Some time after 1950-? 

A '58. 

Q The Jewelry Exchange which you mentioned is in 

the jurisdiction of the Fifth Squad? 

A That's correct. 

Q I think you testified that you first met John 
Barnaba, whom you knew as John Bonneville — 

A Everybody knew hirnas Bonneville. 

Q That is how you knew him? 

A That's corrcct. . . 

THF. COURT: Let me just suggest, it secms to me 
this point that your cross-examination is moving from one 
area into another. Is that correct? 

MR. CURRAN: Yes, your Honor. 

THE COURT: I know it is not exactly our normal 
qutting time, but it is close enough and since I do have 

t 

to break up your cross-examination I will break it up hope- 
fully at a logical spot. 

Am I? 

MR. CURRAN: Yes, your Honor. 

THE COURT: Okay, fine. 

Ladies and gentlemen, go with the marshal, please. 
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(The jury left the courtroom.) 

THE COURT: Ali right. Let me just remind you 
ali that the requests to charge irs due at 10 o'clock 
tomorrow. 

Yes r Mr.Fisher? 

MR. FISHER: Your Honor, in that regard, what 
ve are taiking about now is the defense's contentions to 
be submitted with respect to that portion of your Honor's 
charge dealing with the marshalling of the evidence. In 
that regard, if your Honor please, I have and am in tho 
process of prepanng some sets, kind of a double entry 
system. There is the first set dealing with natters 
already established in the cross-examination which would 
not prejudica the defendant to be disclosed to the governmenl 
at this time since I assume they were listening to cross- 
examination. - 

However, if your Honor please, there are other 
contentions which will be made in summation on my part 
which perhaps do not leap out and perhaps the government 
may not be able to anticipate at this time and T think, 
respectfully, your Honor, it would insure to the prejudice 
of the defendant to be forced to disclosc i xch arguments 
at this time,not wishiiig, however, to lose our right to 
have your Honor include these arguments in your marshal- 
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ling. 

Therefore, if your Honor please, I would request 
that I be allowed to submit those contentions which I have 
indicated I have no objection to the government knowing 
tomorrow morning and with regard to a very limitod number, 

I think two or three, I would ask permission to submit 
those after the case has rested on both sides. 

THE COURT: Mr. Fisher, what you are looking for 

< 

is instant justice and I have indicated that I intend to 
•rule on all requests prior to summations. 1 believe that 
that is what the rule requires. •. .... 

What you would like to do is remain with the 
last couple and say, "Okay, Judge, I'm going to start sum- 
ming up, here are the last couple, give me sone instant 
justice." - — - * 

I can't do it. I am not going to do it. 

MR.FISHER: I will be glad to submit the second 

set to your Honor in camera tomorrow morning. My only 
objection -- I have no objection to your Honor seeing then, 
of course. My only objection is disclosing to the govern¬ 
ment prior to the time they fully rest, which includes 
rebuttal, arguments to be made in behalf cf the defendant's 
summation. 

MR. WARNER: I have the same problem, although 
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unfortunately I don't have two sets. I can have the seconc 
set made up later. I will be perfectly villing and will 
submit the entire thing to your Honor tomorrow morning at 
10, but I wonld ask that the governmenfs final full copy 
be delayed until they have rested. 

MR. CURRAN: Your Honor, of course,it is difficult 
to object to requests which one hasn't seen and I had 
assumed v;e had a right to object just as the defense has 
a right to object to ours. 

THE COURT: Yes. 

MR. CURRAM: I would like to exploro it brieflv 
before we respond finally, but it seems to me perhaps if 
we could do the same thing as defense counsel are doing, 
that might be agreeable to the government. Certainly we 

oppose any idea wherethey submit requests in camera and we 
don•t. 

THE COURT: In other words, you want to hold on 
to your rebuttal evidence without giving it away right now, 
is that what you are talking about? 

MR. CURRAN: Partly. My point was if they v/ant 
to submit theirs and we can’t see them to object where ve 

may disagree with them, we may be in the sane situation 

ourselves. 

\ 

THE COURT: Listen, if evervbody is willing. 
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what is good for the goose is good for the gander. I don't 
care. I couldn't care less, just so long as I can rely 
upon getting them tomorrow morning so I can get my work 
done. 

Of course, I can't finish my work until after 
I hear just about everybody's summations. I have to be 
continually working throughout the entire period, but at 
least if I can get started I would appreciate it. 


See you all at 10 o'clock. 

(Adjourned to February 27, 1974, at 10.00 A.M.) 
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